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United States Court of Appeals for the 
District of Columbia 

A. District Court of the United States for the 

District of Columbia 

Equity No. 67696 

Frederick E. Brown, John W. Turrentine, Henry jP. 
Blair, Executor of the will of Kate S. White, Deceased, 

Plaintiffs , j 

! 

Helen E. Pyles, Intervening Plaintiff, 

vs. 

Anna S. Christman, Administratrix of the Estate of Jesse 
H. Hedges, Deceased, McLachlen Banking Corpora¬ 
tion, A corporation, Defendants \ 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of tjhe 
United States for the District of Columbia, at fhe 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint to Establish Equitable 

Assignment and for Other Purposes. ] 

Filed July 22 1938 j 

In the District Court of the United States for the ! 
District of Columbia 

Holding an Equity Court 

No. 67696 1 

i 

Frederick E. Brown, Investment Building, John W. Tu|r- 
rentine, Investment Building, Kate S. White, 1711 
P Street, N. W., Plaintiffs 

vs. 

i 

Anna S. Christman, Administratrix of the Estate of Jesse 
H. Hedges, deceased, McLachlen Banking Corpora¬ 
tion, a corporation, Defendants 


j 

i 
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F. E. BROWN ET AL. VS. A. S. CHRISTMAN ET AL. 


The plaintiffs Frederick E. Brown, John W. Turrentine 
and Kate S. White, by their bill of complaint respectfully 
represent and show unto the Court as follows: 

1. Plaintiffs and each of them are adult citizens of the 
United States, residents of the District of Columbia, and 
bring this suit in their own respective rights. The defen¬ 
dant Anna S. Christman is administratrix of the Estate of 
Jesse H. Hedges, deceased, and is sued in her official ca¬ 
pacity as such administratrix. The defendant McLachlen 
Banking Corporation is a corporation engaged in banking 
business in the District of Columbia and is sued in its own 
right. 

2 2. On January 31,1938, and for many months prior 

thereto, and until the date of his death which oc¬ 
curred on February 9, 1938, the said Jesse H. Hedges, now 
deceased, was a duly licensed real estate agent and broker 
engaged in the business among others of renting, managing 
and operating certain real properties as rental agent for 
the plaintiffs respectively, for and in consideration of a 
commission which plaintiffs respectively agreed to pay and 
did pay to him. The properties which the said Jesse H. 
Hedges was managing and operating for the plaintiffs were 
as follows: For the plaintiff Frederick E. Brown, premises 
175016th Street, N. W., and premises 2827-29-31 28th Street, 
N. W., in the District of Columbia; for the plaintiff John 
W. Turrentine, premises 1813 35th Street, N. W. and 1719 
35tli Street, N. W., in the District of Columbia; and for the 
plaintiff Kate S. White, premises 1740 18th Street, N. W., 
1340 Fairmont Street, N. W., and 1932 Biltmore Street, 
N. W., in the District of Columbia. 

3. It was the practice of said Jesse H. Hedges for many 
months prior to the happening of the events herein com¬ 
plained of, to collect rentals for the plaintiffs respectively, 
and others, from properties being managed by him as rental 
agent, and to deposit said rentals in an account standing 
in the name of said Jesse H. Hedges with the defendant 
McLachlen Banking Corporation in Washington, D. C., 
said account being entitled “Jesse H. Hedges, Rent Ac¬ 
count”. From said account said Jesse Ii. Hedges from 
time to time did draw checks payable to the plaintiffs and 
others for the moneys which he had collected by way of 
rentals from said properties and others, after making de¬ 
ductions of expenses and other charges. 
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4. Plaintiffs are informed and believe and therefore javer 

that unknown to them until after the death of!said 
3 Jesse H. Hedges, he had also misapplied and misap¬ 
propriated to his own use certain funds in said; rent 
account to which he was not entitled, the amount of Which 
misappropriations is to the plaintiffs unknown. 

5. Jesse H. Hedges died on February 9,1938. A few jlays 
prior to the date of the death of said Jesse Ii. Hedge$, he 
did send to the plaintiffs in the ordinary course of business 
certain rental statements covering rental receipts and j dis¬ 
bursements for the respective properties of the plaintiffs 
being managed by him as aforesaid, and did enclose yith 
said statements and send to the plaintiffs respectively; his 
certain checks for rentals collected bv him for the account 
of plaintiffs respectively, and due to them as follows: j 

To the plaintiff Frederick E. Brown: 

Check No. 6268 dated February 7, 1938, for $1655.09 j 

Check No. 6269 dated February 7,1938, for $1655.26 j 

To the plaintiff John W. Turrentine: I 


Check No. 6239 dated January 31,1938, for $381.41 
Check No. 6259 dated January 31,1938, for $399.89 


To the plaintiff Kate S. White: j 

Check No. 6240 dated January 31,1938, for $100.00 

Check No. 6255 dated January 31, 1938, for $100.00 j 

Each of the above mentioned checks was drawn by the said 
Jesse H. Hedges upon his account in the defendant Mc- 
Lachlen Banking Corporation, in which he had theretofore 
deposited rentals received by him from the properties be¬ 
longing to the plaintiffs respectively, which account was 
entitled “Jesse H. Hedges Rent Account” as aforesaid. ; 

6. The aforesaid checks and each of them were received 
by the plaintiffs respectively on or about February 8, 19^8, 
and were accepted by them for the amount of rentals dhe 

to the respective plaintiffs and covered by the afoiie- 
4 said statements, and were deposited by the plaintiffs 
respectively for payment in the ordinary course of 
business. 

7. The death of said Jesse H. Hedges occurred prior to 
the time when said checks were presented to the defendant 


i 
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McLachlen Banking Corporation for payment and the de¬ 
fendant McLachlen Banking Corporation returned each of 
said checks unpaid with a notation thereon “drawer de¬ 
ceased” and said checks were thereupon redelivered to the 
respective plaintiffs. 

8. Plaintiffs are informed and believe and therefore aver 
that at the time of the death of said Jesse H. Hedges there 
was standing to his credit in his bank account entitled 
“Jesse H. Hedges Rent Account” in the defendant Mc¬ 
Lachlen Banking Corporation the sum of $2,795.41, which 
amount was insufficient to pay all checks issued to the plain¬ 
tiffs respectively and then outstanding as stated above. 
Plaintiffs have no knowledge of anv other checks outstand- 
ing and unpaid drawn by the said Jesse H. Hedges against 
said rental account and on information and belief aver that 
there are no other checks outstanding against said account. 

9. On , 1938, in probate proceedings No. 

53122 in this Court, the defendant Anna S. Christman was 
appointed administratrix of the estate of Jesse H. Hedges, 
deceased, and has qualified as said administratrix. Plain¬ 
tiffs are informed and believe and therefore aver that the 
defendant Anna S. Christman, as such administratrix, has 
taken possession of the aforesaid fund of $2795.41 in the 
defendant McLachlen Banking Corporation, but that said 
fund is still intact as forming the “rent account” of the 
decedent. 

10. Plaintiffs are advised by counsel and therefore aver 
that by reason of the facts hereinabove set forth they are 

entitled to impress a lien upon the aforesaid fund in 
5 the hands of the defendant administratrix and the 
defendant bank and that in equity said fund has been 
assigned to them by the said Jesse H. Hedges prior to his 
death, and that they are entitled to have said fund applied 
pro rata and proportionately toward the payment of their 
above outstanding checks. 

Wherefore inasmuch as the plaintiffs are without remedy 
at law and have no remedy save in this Honorable Court, 
they respectfully pray: 

1. That process may issue out of this Honorable Court 
directed unto the defendants Anna S. Christman, admin¬ 
istratrix of the estate of Jesse H. Hedges, deceased, and 
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McLachlen Banking Corporation, a corporation, requiring 
them and each of them to answer the exigencies of this bill 
of complaint. j 

2. That at the final hearing of this cause this Court jmay 
decree that the fund formerly standing in the rent acc'punt 
of said Jesse H. Hedges, deceased, in the defendant j Mc¬ 
Lachlen Banking Corporation is impressed with a lidn in 
favor of the plaintiffs, and that the plaintiffs are entitled to 
enforce an equitable assignment against said fund foil the 
application thereof toward the payment pro rata and pro¬ 
portionately of their respective unpaid checks, as described 
in this bill of complaint. 

3. That the court may enter a decree directing the dejfen- 
dants to apply said fund toward the payment pro rata land 
proportionately of plaintiffs’ checks respectively, asj de¬ 
scribed in this bill of complaint. 

4. That the plaintiffs may have such other, further jand 
alternative relief as the nature of the case may require land 
to the court seem meet and proper. 

FREDERICK E. BROWN ! 
JOHN W TURRENTTNE ! 
KATE S. WHITE ! 


DOUGLAS, OBEAR, j 

MORGAN & CAMPBELL 
By EDMUND D. CAMPBELL 
Attorneys for Plaintiffs 

6 District of Columbia, ss: 

I, Frederick E. Brown, do solemnly swear that I h£ve 
read the foregoing and annexed bill of complaint by me sub¬ 
scribed and know the contents thereof: that the mattjers 
and things therein stated are the truth to the best of jmy 
knowledge, information and belief. 

FREDERICK E. BROWN 


Subscribed and sworn to before me this 20th day of Ji}lv, 
1938 

ELIZABETH G. SOUTTER i 
(Notarial Seal) Notary Public , D. C. 


| 
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Intervening Petition of Uelen E. Pyles 

Filed September 14 1938 

* • # 

Comes now Helen E. Pvles and bv leave of court first 

•> » 

had and obtained intervenes in this cause as party plain¬ 
tiff, and files this her intervening petition herein, and re¬ 
spectfully represents and shows unto this Honorable Court 
as follows: 

1. This intervener plaintiff is an adult citizen of the 
United States and a resident of the District of Columbia, 
and intervenes in this suit in her own right. 

2. The intervener plaintiff has read the bill of complaint 
filed in this cause and says that the facts stated therein are 
true to the best of her knowledge, information and belief, 
except with respect to the last sentence of paragraph 8 of 

said bill of complaint, and with the exception of the 
7 said last sentence of said paragraph 8 of said bill of 
complaint this intervening plaintiff adopts the alle¬ 
gations of said bill of complaint as though set forth in full 
in this intervening petition. 

3. On January 31,1938 and for some months prior thereto 
and until the date of his death, which occurred on February 
9, 1938, Jesse H. Hedges, now deceased, managed and 
operated for this intervener plaintiff, as the rental agent 
for her, premises 1703 Euclid Street, 228 Channing Street, 
510 Newton Street and 1224 Neal Street, in the District of 
Columbia. 

4. The said Jesse H. Hedges, a few days prior to his 
death, did send to the intervener plaintiff in the ordinary 
course of his business a rental statement covering the re¬ 
ceipts and disbursements for the properties of the inter¬ 
vener plaintiff being managed by him, as aforesaid, and en¬ 
closed with said statement and sent to the intervener plain¬ 
tiff his certain check for rentals collected by him for the ac¬ 
count of the intervener plaintiff and due to her as follows: 
Check No. 6272 dated February 7, 193S, for $142.50. The 
said check was drawn by said Jesse IT. Hedges on his ac¬ 
count in the defendant McLaclilen Banking Corporation in 
which he had theretofore deposited rentals received by him 
belonging to plaintiffs and intervener plaintiff respec¬ 
tively. The account was entitled “Jesse H. Hedges Rent 
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Account, as aforesaid. The said check was received by the 
intervener plaintiff on or about February 8, 1938 and! was 
accepted by her as the amount of the rental due to her ;cov- 
ered by the aforesaid statement, and was deposited byj her 
for payment in the ordinary course of business. The djcath 
of Jesse H. Hedges occurred prior to the time when (said 
check was presented to the defendant McLachlen Banking 
Corporation for payment, and defendant McLacjilen 
8 Banking Corporation returned said check unpaid 
with the notation thereon “Drawer deceased” land 
said check was thereupon redelivered to the intervener 
plaintiff. 

Wherefore the Premises Considered this intervener 
plaintiff prays that she may be granted the same relief as 
that prayed for by the plaintiffs in their bill of complajint. 

HELEN E. PYLES i 

By EDMUND D. CAMPBELjL 

Attorney ! 

DOUGLAS, OBEAR & CAMPBELL 
EDMUND D. CAMPBELL 


Attorney for Intervening Plaintiff 


State of Maryland, 

County of Anne Arundel, ss: 


I, Helen E. Pyles, solemnly swear that I have read fhe 
foregoing and annexed intervening petition by me sub¬ 
scribed and know the contents thereof; that the matters 
therein stated are true to the best of my knowledge, infor¬ 
mation and belief. 

HELEN E. PYLES 


Subscribed and sworn to before me this 19 day of Au¬ 
gust, 1938 


(Notarial Seal) 


ALLAN J. LAMB, 

Notary Public, 

State and County aforesaid. 


My commission expires May 1, 1939 

! 

| 


i 
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9 Answer of Defendant Anna S. Christman, Adminis¬ 

tratrix of the Estate of Jesse II. Hedges, Deceased, 
To Complaint 

Filed November 15 1938 
* # * 

First Defense 

The complaint fails to state a claim against this defen¬ 
dant upon which relief can be granted. 

Second Defense 

If the defendant bank had any funds in its possession in 
the rent account of Jesse H. Hedges at the time of the draw¬ 
ing of the checks set out in the complaint, the said checks 
respectively did not operate as an assignment of any part 
of said fund. 

Third Defense 

The said Jesse H. Hedges deposited rents collected on be¬ 
half of the plaintiffs and various other persons in the spe¬ 
cial fund account referred to in the complaint; that said ac¬ 
count was not maintained for the exclusive use and benefit 
of the plaintiffs or any of them, but funds from the plain¬ 
tiffs’ properties and others were co-mingled and deposited 
in said account. 

Fourth Defense 

That no fiduciary relationship ever existed between the 
plaintiffs and the said Jesse H. Hedges, but the relationship 
was solely that of a debtor and creditor. 

Fifth Defense 

There was no distinct appropriation of the fund in ques¬ 
tion by the debtor, the said Jesse H. Hedges, and an agree¬ 
ment that the creditors, among others the plaintiffs, should 
be paid out of it; and the plaintiffs cannot proceed on the 
theory of an equitable assignment pro tanto of said fund. 

10 Sixth Defense 

This defendant has no knowledge of the residence of the 
plaintiffs; admits the allegations of Paragraphs 2, 3, 4, 5, 
6, 7, and 9; has no knowledge of the residence of the inter¬ 
vening petitioner; admits the allegations of Paragraph 3 



9 


F. E. BROWN ET AL. VS. A. S. CHRISTMAN ET AL. 

and 4 of the intervening petition filed herein; admits thkt at 
the time of the death of the said Jesse H. Hedges there! was 
standing to his credit in said rent account the sum of Two 
Thousand Seven Hundred Ninety-Five Dollars and Fcirty- 
One Cents ($2,795.41); admits that said amount was insuf¬ 
ficient to pay all checks issued to the plaintiffs respectively 
and then outstanding, as alleged; denies that there were no 
other checks outstanding against said account; denies |thafc 
the plaintiffs, or either of them, are entitled to impress ajlien 
upon the funds in said rent account, and denies that in 
equity or otherwise said fund has been assigned to | the 
plaintiffs by the said Jesse II. Hedges prior to his deathj, or 
that the plaintiffs are entitled to have said fund applied ipro 
rata and proportionately toward the payment of their put- 
standing checks as allegede. 

Seventh Defense j 

That at the time that check No. 6239 was drawn to jthe 
order of the plaintiff John W. Turrentinc, check No. 6^40 
was drawn to the order of the plaintiff Kate S. White, chleck 
No. 6255 was drawn to the order of the plaintiff Katej S. 
White, and check No. 6259 was drawn to the order of the 
plaintiff John W. Turrentinc, as alleged in the complaint, 
the said rental account, as shown by the check book of the 
said Jesse H. Hedges, was over-drawn in the sum of, Ito- 
wit, Two Thousand Seven Hundred Twenty Dollars a|nd 
Thirty Cents ($2,720.30), and on said date numerous checks 
were drawn aggregating the sum of, to-wit, Three Thou¬ 
sand Nine Hundred Fifty-Five Dollars and Th|ee 
11 Cents ($3,955.03), so that said account was over¬ 
drawn at the close of said day in the sum of, to-\\|it, 
Six Thousand Six Hundred Seventy-Five Dollars and Thir¬ 
ty-Three Cents ($6,675.33); that at the time that checks 
Nos. 6268 and 6269 were drawn to the order of the plaintjiff 
Frederick E. Brown, as alleged, the said rent account, |as 
shown by the check book of said Jesse H. Hedges, was over¬ 
drawn in the sum of, to-wit Fifty Four Dollars and Fifty- 
Five Cents ($54.55); that at the time that check No. 6272 
was drawn to the order of the plaintiff Helen E. Pyles, is 
alleged, the said account was over-drawn in the sum of, to- 
wit, Two Thousand One Hundred Twenty-Two Dollars ai'^d 
Twenty Cents ($2,122.20); and that since the said accouht 
had no funds therein at the time that the said checks were 


10 


F. E. BROWN ET AL. VS. A. S. CHRISTMAN ET AL. 


respectively drawn and delivered the plaintiffs cannot pro¬ 
ceed under the theory of equitable assignment, nor are the 
plaintiffs entitled to impress said fund remaining in said 
account at the death of the said Jesse H. Hedges with a 
trust, since the plaintiff does not allege that the plaintiffs 
have anv claim in and to the identical monies remaining in 
said account on said date. 

Eighth Defense 

This defendant further alleges that on, to-wit, the 4th 
day of January, 1938, the said Jesse II. Hedges unlawfully 
converted a check of this defendant, issued in her individual 
capacity, in the sum of Forty-Five Hundred Dollars ($4,- 
500.00) and deposited said check in the aforesaid rent ac¬ 
count; that thereafter collection of rents from the proper¬ 
ties of the plaintiffs and others were made by the said 
Jesse H. Hedges, and the proceeds realized therefrom were 
indiscriminately mixed and co-mingled with this defen- 
dant’s individual funds in the aforesaid rent account; and 
that she has never been repaid the aforesaid Forty-Five 
Hundred Dollars ($4,500.00), or any portion thereof. 

12 Ninth Defense 

This defendant further alleges that even if the plaintiffs, 
or either of them, were entitled to proceed on the theory 
of an equitable assignment or an equitable lien on the funds 
remaining in the aforesaid rent account, that they respec¬ 
tively are barred from proceeding under this complaint 
since all of them, in the case of District of Columbia, to the 
use of Donald M. Earll et al, Law No. 89885, now pending 
in this cause, have filed suit against the Massachusetts 
Bonding and Insurance Company to realize on the proceeds 
of a certain bond given by the said Jesse II. Hedges on 
account of their respective alleged losses, including their 
claims now asserted. 

Counter-Claim 

This defendant further alleges that on, to-wit, the 4th 
dav of January, 1938, the said Jesse H. Hedges onlv had 
in the aforesaid account the sum of Ninety-Seven Dollars 
and Fifty-Six Cents ($97.56); that on said date he depos¬ 
ited the sum of Forty-Five Hundred Dollars ($4,500.00), 
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which he had unlawfully converted as aforesaid, together 
with the sum of Four Hundred Fifty-Four Hollars and 
Forty Cents ($454.40), making a total deposit of Foj'ty- 
Nine Hundred Fifty-Four Dollars and Forty Cejnts 
($4954.40), and on said date issued to the plaintiff JohniW. 
Turrentine a check in the sum of Four Hundred Fojrty 
Eight Dollars and Sixty Cents ($448.60), which was drajwn 
against said rent account, and also drew a check to the 
order of the plaintiff Kate S. White in the sum of (j)ne 
Hundred Dollars ($100.00), which was likewise drajwn 
against said rent account; and that said checks were pjiid 
out of money belonging to this defendant in her individual 
capacity, and on, to-wit, the first day of February, 1938, 
the said Jesse li. Hedges was collecting rents for the plain¬ 
tiff Kate S. White on premises 1740 18th Streiet, 
13 Northwest, and by virtue of said representation paid 
certain repair bills, interest, and curtailment charges 
and the like, for and on behalf of said plaintiff in the sijim 
of Forty-Nine Dollars and Thirty-Eight Cents ($49.38) j 
WHEREFORE, this defendant demands judgment 
against the plaintiff John W. Turrentine in the sum |of 
Four Hundred Forty-Eight Dollars and Sixty Ceiits 
($448.60), and demands judgment against the plaintiff 
Kate S. White in the sum of One Hundred Forty-Nihe 
Dollars and Thirty-Eight Cents ($149.38). 

ANNA S. CHRISTMAN I 

Administratrix of the Estate 
of Jesse II. Hedges, deceaseft. 

GARDINER, EARNEST & GARDINER, I 

By W. GWYNN GARDINER E 
JAMES M EARNEST 

Attorneys for Anna S. Christman, 

Administratrix of the Estate 
of Jesse II. Hedges, deceased. 

District of Columbia, : 

Anna S. Christman, being first duly sworn according tjo 
law, deposes and says that she has read the foregoing an¬ 
swer and counter-claim by her subscribed and knows the 
contents thereof: and that she verily believes the same to 
be true. 

ANNA S. CHRISTMAN | 
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Subscribed and sworn to before me this the 14th day of 
November, 1938. 

J ARTHUR LYNHAM 
Notary Public , D. C. 

(Notarial Seal) 


14 Findings of Fact and Conclusions of Law 

Filed September 12 1940 

# * # 

The Court makes and files the following Findings of Fact 
and Conclusions of Law. 

Findings of Fact 

1. One Jesse H. Hedges during his lifetime was a real 
estate broker in the District of Columbia and among other 
things engaged in the business of collecting rents for vari¬ 
ous property owners in said District. He departed this 
life on or about the 9th day of February, 1938, and in pur¬ 
suance to a petition for Letters of Administration in Ad¬ 
ministration Proceeding No. 53,122, in this Court, the de¬ 
fendant Anna S. Christman was appointed Administratrix 
of said estate, and is now the duly qualified and acting Ad¬ 
ministratrix of said estate and the same is insolvent. 

2. It was the established practice of said decedent in the 
conduct of his business to deposit all moneys collected as 
rentals for and on behalf of the various property owners 
whom he represented in an account standing in the name 
of “Jesse IT. Hedges Rent Account” in the McLachlen 
Banking Corporation in said District; and from said ac¬ 
count he would from time to time draw checks payable to 
the various property owners whom he represented, for the 

monevs which he had collected bv wav of rentals from 
* •> 

their respective properties after making deduction for ex¬ 
penses and other charges. 

3. Said decedent and one Donald M. Earll, likewise en¬ 
gaged in the real estate business in the District of Colum¬ 
bia, sold various properties respectively to plaintiffs 
Browm, Turrentine and White. The said Earll, several 

years prior to the death of said decedent, acting for 

15 and on behalf of said plaintiffs respectively, who 
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were his clients, turned over the said properties; so 
sold to plaintiffs to said decedent for the collection of remits, 
for which said decedent was to receive a commission of 
5 per cent. j 

4. The said Earll, acting- for and on behalf of said plain¬ 

tiffs respectively, turned said rent accounts of said plain¬ 
tiffs over to said decedent upon an understanding betwjeen 
him and each of said plaintiffs that the rents collected fi'oni 
all of the said properties were to be kept by said decedent 
in a separate account, out of which disbursements were to 
be made; and also upon the further understanding tlhat 
the said Earll would have the right to make withdrawal? of 
funds from said special account in the event of the disabil¬ 
ity or incapacity of said decedent, in order to fully protect 
the interests of said plaintiffs. j 

5. Accordingly such an account was opened and said de¬ 

cedent in the conduct of his business deposited all rejrits 
collected on behalf of the property owners whom he repre¬ 
sented, including all of the plaintiffs herein, in said ac¬ 
count; and from time to time drew checks thereon payable 
to the order of the plaintiffs respectively for the amounts 
that they were entitled to. j 

(j. The said Earll never exercised the privilege of sign¬ 
ing checks withdrawing funds from said account; and jal- 
wavs considered that he had the right to stop payment |of 
any check which he might draw on said account if he sgw 
fit so to do. 

7. Said decedent never physically withdrew his 5 per 
cent commission from said rent account, but merely made 
a bookkeeping entry of his credits on account of commis¬ 
sion. fie used said rent account indiscriminately during 
the period in question in order to pay his household ahd 
office expenses, premiums on life insurance and the like. j 
8. During the period involved in this case said dje- 
1(5 cedent acted as rental agent for more than thirty 
different property owners, including the plaintiffs 
herein; and all rents collected by the decedent on behailf 
of said owners were indiscriminately commingled and db- 
posited in said rent account. j 

0. At the time of the death of said decedent there re¬ 
mained the sum of $2,71)5.41 in said rent account; and said 
rent account was transferred to the name of the said A<]1- 
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ministratrix Anna S. Christman who holds the same sepa¬ 
rate and apart from the general assets of the estate of 
said decedent. 

10. At the time of his death said decedent likewise main¬ 
tained a personal account in addition to said rent account, 
which contained the sum of $31.43. 

11. The said Administratrix Anna S. Christman gave to 
said decedent the sum of $4,500 on or about January 4, 
1938, for the specific purpose of purchasing a deed of trust 
note, but said money was unlawfully converted by said de¬ 
cedent and deposited in said rent account under date of 
January 4, 1938; and from that period until the death of 
said decedent the lowest balance appearing on the bank 
records with respect to said rent account was the sum of 
$460.21, which was the amount on deposit to said decedent’s 
rent account as of the close of business on January 15, 
1938. 

12. Shortly prior to his death said decedent sent to each 
of the plaintiffs a rental statement covering the receipts 
and disbursements for their respective properties; and for¬ 
warded to each of them his check drawn on said rent ac¬ 
count as follows: 


Check dated January 31, 1938, to plaintiff 

Turrentine in the sum of. $381.41 

Check dated January 31, 1938, to plaintiff 

Turrentine in the sum of. 399.89 


Total . $781.30 

17 Check dated January 31,1938, to plain¬ 
tiff White in the sum of.$100.00 

Check dated January 31, 1938, to plaintiff 
White in the sum of . 100.00 


Total . 200.00 

Check dated February 7, 1938, to plain¬ 
tiff Brown in the sum of.$1,655.09 

Check dated February 7, 1938, to plain¬ 
tiff Brown in the sum of. 1,655.26 


Total . 3,310.35 
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Check dated February 7, 1938, to plaintiff 

Pyles in the sum of.$142.50 

Total . 


142.50 


TOTAL .$4,434.15 

All of the aforesaid checks were deposited for collection by 
the plaintiffs herein in due course after the receipt thereof 
and payment on each was refused by defendant McLa(fhlen 
Banking Corporation because of the death of the m&ker, 
said decedent. 

13. In addition to the checks held by the plaintiffs herein 

there was outstanding and unpaid at the time of the death 
of said decedent another check drawn on said rent account in 
the sum of $625.74 which has been duly probated against 
the estate of said decedent. j 

14. At the time of liis death said decedent was obligated 

to pay plaintiff for rents collected in January and Febru¬ 
ary, 1938, including plaintiffs’ said checks sued on hejrcin 
in an amount approximating $10,500; and lie was obligated 
to pay other property owners for rents collected in Janu¬ 
ary and February, 1938, and not disbursed in an amount 
approximating $10,500. ! 

15. Prior to the institution of this suit plaintiffs and Rach 
of them in the case of District of Columbia to the UsR of 

Donald M. Earll et al, Law No. 89,885, in this C<j>urt 
18 asserted their claims respectively under a bond given 
bv said decedent under the Act of Congress of June 
5, 1937, entitled “An Act to Define, Regulate, and License 
Real Estate Brokers”, etc., on account of the same monjevs 


here involved and other rents which have not been turhed 
over to them by said decedent; and in the ultimate dispo¬ 
sition of said case on or about February 23, 1939, plainjtiff 
Frederick E. Brown received the sum of $943.08, plaintiff 
John W. Turrentine received the sum of $173.66, plaintiff 
Kate S. White received the sum of $134.76, and plaintiff 
Helen E. Pyles received the sum of $63.71, making a tdtal 
of $1,315.21, on account of their aggregate claims. j 
16. On or about January 4, 1938, the said decedent, Re¬ 
cording to his check book, only had in said rent account the 
sum of $97.56; and on said date deposited the sum of $4,5p0, 
which he had unlawfullv converted from defendant to her 
individual capacity, together with the sum of $454.40, milk¬ 
ing a total deposit of $4,954.40. 
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Oil or about said date decedent delivered to plaintiff 
Turrentine check drawn on said rent account in the sum of 
$44S.60 and also delivered a check drawn on said rent ac¬ 
count to plaintiff White in the sum of $100. 

Conclusions of Laic 

1. The execution and delivery of the checks in question 
by said decedent, under the circumstances of the case, did 
not operate as an equitable assignment pro tanto of the 
funds remaining in said decedent’s rent account. 

2. Plaintiffs are not entitled to impress the funds re¬ 
maining in said decedent’s rent account with a lien in their 
favor. 

3. Plaintiffs are not entitled to the relief sought in their 

complaint and it accordingly will be dismissed. 

19 4. With respect to the counter-claim of defendant, 

she has failed to establish that two checks which are 
the basis of her counter-claim were paid out of her indi¬ 
vidual funds, or even so, that she would be entitled to assert 
a counter-claim in this proceeding. The counter-claim there¬ 
fore will be dismissed. 

5. Said Administratrix in her individual capacity is not 
entitled in this proceeding to assert a claim to the sum of 
$460.21 which represented the lowest balance appearing on 
the bank records with respect to said rent account subse¬ 
quent to the deposit therein by said decedent of her check 
in the sum of $4,500. 

JAS. W. MORRIS 
Justice. 

Sept. 9, 1940 

GARDINER, EARNEST & GARDINER 
Bv: JAMES M EARNEST 
Altys for Anna S. Christman 

Seen: RAYMOND S. NORRIS—M. 

Attxj for McLachlen Banking Corp. 

Seen 

EDMUND D. CAMPBELL 
A tty for plaintiff and intervener 
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Final Judgment 

Filed September 12 1940 I 

# • * 

This cause came on to be heard upon the complaint filed 
herein by plaintiffs, intervening petition of Helen E. P^les, 
answer and counter-claim of defendant Anna S. Christihan, 
answer of defendant McLachlen Banking Corporation,)and 
testimony taken in open Court, wherefore upon considera¬ 
tion thereof, it is bv the Court this 9th day of 
20 1940, * ' | 

ADJUDGED AND ORDERED That the complhint 
and intervening petition filed herein be, and the same hereby 
are, dismissed with prejudice; and it is further 
ADJUDGED AND ORDERED That the counter-cljaim 
of Anna S. Christman, Administratrix of the estate! of 
Jesse H. Hedges, deceased, be, and the same hereby is, dis¬ 
missed with prejudice. 

JAS. W. MORRIS ! 

Justice. ' 

GARDINER, EARNEST & GARDINER 

Bv: JAMES M EARNEST 
* 

Attys for Anna S. Christman 

Seen: RAYMOND S. NORRIS—M. 

Atty. for McLachlen Banking Cory. 

i 

Seen i 

EDMUND D. CAMPBELL 
Atty for plaintiff and intervener j 

Notice of Appeal 

Filed September 26 1940 j 

* # * 

Notice is hereby given this 26th day of September, 1940, 
that Frederick E. Brown, John W. Turrentine, Helen IE. 
Pyles and Henry P. Blair, executor of the will of KateiS. 
White, deceased, hereby appeal to the United States Court, 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 19th day of September, 1$40 
in favor of Anna S. Christman, Administratrix of the Es- 
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tate of Jesse H. Hedges, deceased, against Frederick E. 
Brown, John W. Turrentine, Helen E. Pyles and Henry P. 
Blair, executor of the will of Kate S. White, deceased. 

EDMUND D. CAMPBELL 
Attorney for Frederick E. 
Brown , John W. Turrentine , 
Helen E. Pyles and Ilenry P. 
Blair , Executor of the will of 
Kate S. White 

21 Memorandum 
OCTOBER 26 1940 

Bond on appeal for $250.00 filed. 

22 Statement of Points 

Filed September 26 1940 

*c # # 

The following is a concise statement of the points on 
which appellants intend to rely on appeal to the United 
States Court of Appeals for the District of Columbia in 
the above cause: 

1. The execution and delivery of the checks in question 
by said decedent under the circumstances disclosed in the 
Findings of Fact would operate as an equitable assignment 
pro tanto of the funds remaining in said decedent’s rent 
account, and the Court therefore erred in its Conclusion of 
Law No. 1. 

2. Plaintiffs are entitled to impress the funds remaining 
in said decedent’s rent account with a lien in their favor, 
and the Court therefore erred in its Conclusion of Law No. 
2 . 

3. Plaintiffs are entitled to the relief sought in their 
complaint, and the Court therefore erred in denying this 
relief and in its Conclusion of Law No. 3. 

EDMUND D. CAMPBELL 
Attorney for Appellants Fred¬ 
eric k E. Brown, John W. Tur¬ 
rentine ■, Helen E. Pyles and for 
Henry P. Blair, Executor of 
the will of Kate S. White. 
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23 Stipulation 

Filed September 26 1940 ; 

* * * 

I 

1. At the trial of the above cause plaintiffs amended 
their bill of complaint by adding to the third paragraph of 
the complaint the following words: 

“It was also the understanding between plaintiffs land 
said Jesse II. Hedges that such a separate rent account 
would be maintained as above stated.” 

I 

The defendant thereupon amended her answer by denying 
said allegation. 

2. At the trial of the above cause counsel for plaintiffs 
suggested the death of plaintiff Kate S. White, since jthe 
institution of the suit, and upon motion, Henry P. Bljair, 
executor under the will of Kate S. White, was substituted 
as party plaintiff for Kate S. White, deceased. 

3. The business practices of the decedent referred tel in 

paragraph 2 of the Findings of Fact had been followed! by 
the decedent for some years prior to the time he had *iny 
relations with the plaintiffs. j 

4. The matters referred to in paragraph 7 of the Court’s 
Findings of Fact in this cause were unknown to the phjin¬ 
tiffs until after the death of Jesse H. Hedges. 

o. Unless otherwise specified the word “plaintiffs”! as 
used in the Findings of Fact and Conclusions of Law, iin- 
cludes the intervening plaintiffs Helen E. Pyles and Ileijry 
P. Blair, Executor of the will of Kate S. White. 

EDMUND D. CAMPBELL j 
Attorney for Frederick \E. 
Brown, John W. Turrentiye, 
Helen E. Pyles and Henry j P. 
Blair, Executor of the will ]of 
Kate S. White 

24 GAP DINER. EARNEST & GARDINER 

By JAMESM EARNEST 

Attorneys for Anna S. Christ man. Ad¬ 
ministratrix of the Estate of Jesse //. 
Hedges, deceased. 

RAYMOND S. NORRIS I 

Attorney for McLachlen Banking Cor¬ 
poration. 
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25 Reporter’s Transcript of Testimony 

Filed February 26 1940 
# # * 

Frederick E. Brown one of the plaintiffs, was produced 
as a witness on behalf of the plaintiffs; and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Campbell: 

Q. You are Mr. Frederick E. Brown? A. Yes. 

Q. You are one of the plaintiffs in this case? A. 

26 Yes, sir. 

Q. You are an attorney in Washington? A. Yes, 

sir. 

Q. Did Mr. Hedges, Mr. Brown, act as rental agent for 
vou for certain of vour buildings prior to his death? A. 
Yes. He did. 

Q. How long prior to his death had he been acting as 
rental agent for you, sir? A. Sometime during the month 
of May he started to act as rental agent for me. 

Q. May of what year? A. May of 1933. 

Q. May 1933 ? A. Yes. 

Q. What was the occasion of his becoming your rental 
agent ? 

M r. Earnest: I object to that. I think that is immaterial. 
The Court: What do you mean by “occasion”? I don’t 
quite understand. 

Mr. Campbell: I will say “circumstances.” I think, if 
your Honor will permit me to ask this— 

The Court: If you think it is material, go ahead. I will 
strike it out if it is not connected up. 

A. In the early part of 1933 Mr. Hedges and Mr. Earll 
solicited me to buy a small apartment house at 3025 

27 Porter Street in Northwest Washington. 

Q. Did you buy the apartment house? A. And I 
bought that apartment house and put those gentlemen in 
charge of the management and operation of the building, 
and Mr. Hedges to collect the rents and act as my agent. 

Q. Did you have an understanding or was there any state¬ 
ment made to you by Mr. Earll with respect to how those 
rent accounts would be handled by Mr. Hedges? 
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Mr. Earnest: I object. 

The Court: Who is Mr. Earll? 

Mr. Campbell: Mr. Earll is here to testify, if your Honor 
please. Mr. Earll might be said to have been an agerit for 
both parties in the transaction, or at least a go-betjween 
between the parties. I cannot put on all the witnesses at 
once. I want to show by this witness what Mr. Earll stated 
to him. T want to show by Mr. Earll that he had authority 
from Mr. Hedges to make such a statement. This i$ the 
agreement between the parties. 

The Court: This gentleman is one of the plaintiffs in 
this case? ; 

Mr. Campbell: fie is one of the plaintiffs in this case^ 

The Court: This is the understanding that was arrived at 
with respect to his account, and that is one of the facjtors 
that you rest upon as— 

28 Mr. Campbell: Yes, your Honor. 

The Court: —as converting this account int<j) an 
equitable trust? 

Mr. Campbell: Yes. His authority. To persuade your 
Honor as to authoritv for holding that. 

1 *7J J 

The Court: And Mr. Earnest has some objection. 

Mr. Earnest: I was referring to Section 1064 of the Code 
with respect to how far you can go in testifying in a <j?asc 
like this. I say this, if your Honor please: It appearp to 
me that his testimony is inadmissible, unless he is relying 
perhaps on this provision of the Code; and I don’t 
that it is proper at that. 

Tie now contends that Earll was the agent of the decedent. 
It seems to me that before that testimony would be admis¬ 
sible, I would have to call the agent and open the door. | To 
say that he can call somebody and attempt to prove agepey 
and bind me to that when I have no knowledge of it—I pay 
that this section of the Code precludes such testimony. 
That is the way that I interpret Section 1064 of the Codej 

Mr. Campbell: I have no objection to calling Mr. Ehrll 
first. One of them has to start it. 

The Court: Are you taking the position that Mr. E^rll 
was not an agent of the decedent? 

Mr. Campbell: I am taking the position, if your Honor 
please, that Mr. Earll was a broker, a broker that 
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29 brought them together. Mr. Earll is one of the par¬ 
ties who had a right to sign that account card with 

Jesse H. Hedges. 

The Court: If Mr. Earll is one of the parties to this ac¬ 
count, I think he can testify, or that testimony can be shown 
as to what the understanding with Mr. Earll was. 

Mr. Earnest: Then Mr. Earll should have been made a 
party defendant to this suit, and I don’t understand what 
counsel’s position is. I learned for the first time this morn¬ 
ing that the account was in the joint name. When I went 
to the bank, I was told that it was in Jesse H. Hedges name, 
rent account ; and T signed cards, which the bank will show 
you, converting that account from Jesse IT. Hedges, Rent 
Account, to Jesse II. Hedges Account, to be signed by Anna 
S. Christman, Executrix. 

The Court: Don’t you think that you had better show 
that ME Earll did have some connection with it? I don’t 
understand that his connection with it was such as to make 
him necessarily a party to this suit. But he certainly had 
the right, according to that card, to draw moneys out of 
the account. Therefore, if he has any knowledge as to the 
character of the account, I think I will permit him to testify. 

Mr. Earnest: Would your Honor have him testify first? 
I should like to interrogate him as to the agency relation¬ 
ship. 

The Court: Well, if counsel wishes that to be done, I will 
permit that. 

Mr. Earnest: I hope to establish by him certain 
facts. 

30 The Court: Yes. You are going to call him as 
your witness? 

Mr. Campbell: I will call him as my witness. 

The Court: I think I would rather you would do that. 
It would keep counsel from being surprised. 

Mr. Campbell: Mr. Brown, will you step down? 

(Witness excused temporarily.) 

Whereupon Donald M. Earll was produced as a witness 
on behalf of the plaintiffs; and, having been first duly 
sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Campbell: 

Q. What is your full name? A. Donald M. Earll. ; 

Q. You are in the real estate business in Washington? A. 
Yes. 

I 

Q. You have offices in the Insurance Building? A. Yes. 
Q. Have you ever had joint offices with Mr. Hedges!? A. 

•xt • i 

Ao, sir. 

Q. Have you engaged from time to time in the real estate 
business in cooperation with Mr. Hedges? A. |Yes, 

• i 

sir. 

31 Q. Did there come a time when you and | Mr. 
Hedges were successful and did succeed in sejlling 

Mr. Frederick Brown a piece of property in 1933 ? 1 A. 
That is right. 

Q. Following that sale did you do anything, or were tjhcre 
any conversations between you and Mr. Brown whiclj re¬ 
sulted in the rent account of that building being turned 
over to Mr. Hedges? A. Well, it was explained—I!beg 
your pardon? I 

Q. Was this a conversation? A. Yes, sir. j 

Q. Did you have such conversations, I mean, did yob at 
all before you had such conversations with Mr. Brown, also 
have conversations with Mr. Hedges relating to the matter? 
A. Yes. 

Q. Now, will you state as best you can what was ithe 
substance of that conversation with Mr. Brown and \tith 
Mr. Hedges relating to the turning over to Mr. Hedges; of 
the rent business on that property? j 

Mr. Earnest: I object to the conversations. 

The Court: Yes. Let him state what was done as jthe 
result of those conversations. j 

By Mr. Campbell: j 

i 

Q. State what was done as a result of those conversa¬ 
tions. A. I would say, your Honor, that I just understood 
that the building was turned over to Mr. Hedges I to 

32 have him act as rental agent in connection with jit, 
and it was understood— 

Mr. Earnest: Not what “it was understood.” Sthte 
what was done. 
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The Court: I don’t know about that, either. When lie 
said it was the understanding— A. (continued) I meant 
the understanding. Does that change it any? 

The Court: I think so. 

A. (continued) It was turned over with the understand¬ 
ing that the rents were to be kept and deposited and dis¬ 
bursements made from a rent account which would not be a 
personal account of Jesse H. Hedges. 

By the Court: 

Q. How did you know of that understanding? A. From 
personal conversations with the parties. 

Q. With both parties? A. Both parties, jointly. 

Q. Are you in a position to know whether or not the 
moneys that accrued from the rents on that property were 
kept in a special account ? A. I have no knowledge of when 
and how they were deposited, but 1 know they were depos¬ 
ited to that rent account. 

Q. How do you know that, to the extent that you do 
know? What kind of knowledge have you of that? A. 

That is rather hard to sav. 

33 Q. No, it is not, because you have said that you 

don’t know how the deposits were made, but you do 
know that they were kept in that account. How do you 
know that.’ A. The net proceeds were paid out of the ac¬ 
count. 

Q. How do you know that? A. Because I have seen the 
checks signed against the account. 

By Mr. Campbell: 

Q. Were they turned over to you for delivery to the 
parties? A. Yes. 

Q. By Mr. Hedges? A. They were drawn in my presence 
frequently. 

Mr. Campbell: That is all I have to ask on that. 

Bv the Court: 

*> 

Q. Did you have any connection with that account? A. 
I had the connection in this wav: that Mr. Hedges was a 
real estate broker and was familiar with certain properties 
that were for sale. I had certain clients, among them Mr. 
Brown; and I talked with Mr. Hedges about finding some- 
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i 

thing suitable to sell to Mr. Brown, and I worked with Mr. 
Pledges in cooperation; and as a result we sold this buijlding, 
3025 Porter Street, which Mr. Brown has referred to, tjo Mr. 
Brown. 

Later, in general discussion as to the protective meajsures 
for the protection of the interest of what I termed as 

34 my client’s, T suggested to Mr. Hedges the advisabil¬ 
ity of having it possible for me to draw against that 

account in the event that he was disabled or incapacitated; 
and for that purpose we went to the bank, and in the ipres- 
ence of Mr. Archie McLachlen, who, I believe, is Vice-Pres¬ 
ident of the Bank, it was arranged so that my signature 
could have drawn funds from the account. But I ilevcr 
drew anything from the account. 

Q. You arranged so that you could draw on the acdount 
in the event of disability? A. As a protective measujre, I 
would call it. i 

Q. Did you ever exercise that authority? A. I never! did. 
The Court: It seems to me that I have examined the 
witness to some extent here— 

Mr. Earnest: If your Honor pleases— 

Mr. Campbell: I haven’t finished. 

Mr. Earnest: I move to strike out all this testimony., 

Mr. Campbell: T have not finished my examination, j 
Mr. Earnest: I think we can start right here as based on 
what he said. He says that Mr. Brown “was my client, j As 
a protective measure for my client I had certain conver¬ 
sations with Mr. Hedges.” 

Now, surely he cannot come in here and do indirectly 
what the law prevents him from doing directly. Byi his 
own statement here he clearly says that he was j his 

35 client. There is no mistake about that. We are fak¬ 

ing his own testimony—“My client.” And he ien¬ 
tered into the arrangement for the protection of his client 
with Mr. Hedges. It is not admissible under my construc¬ 
tion of Section 1064. j 

The Court: I follow your argument, and there is v^ry 
much to it. On the contrary, however, here is a situation 
where there has been introduced in evidence and admitted 
in evidence without objection this bank account, in which it 
is said these moneys were deposited; and the documentary 
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evidence shows that this witness had a right to draw on 
that account. 

It strikes me that it would be highly artificial for me 
to say that the Court will not undertake to arrive at an 
understanding of what that arrangement was. Here is a 
fund w r here it is said these moneys went, and it is also said 
and shown that this witness had the right to draw moneys 
out of that account. It looks to me like we have got to find 
out what kind of an arrangement that was, to understand it. 

Mr. Earnest: I have no objection to the record showing 
that the account was, as the record shows it was, subject to 
withdrawal by one or the other. Xo objection to that part 
of his testimonv which savs that these were his clients, and 
that he had the right to draw on that account in the event 
of disability or for any other reason with Mr. Hedges. I 
have no objection to the record showing that. 

I agree further that he at no time ever drew checks 
36 on that account. That is all right. There is no ob¬ 
jection to that. 

The Court: We can go one step further, because the 
evidence does show that the moneys went into this account. 
Now, the explanation of it is that this gentleman—his only 
reason for being mixed up in it is that it was agreed that the 
monev should go into this account. 

Mr. Earnest: Yes. I sav as to that I have—I will go 
this far: I will say to you that I do- not contend—Xo. Let 
us say that positively. I will agree that all moneys col¬ 
lected from the properties of the plaintiffs during the pe¬ 
riod in question all went into the account, and that none of 
those moneys were withdrawn by him under an exercise 
of the right to draw a check. I am willing to go that far. 
But in respect to his attempt to testify that there was no 
special agreement or understanding as to the creation of 
that account— 

The Court: Well, 1 don’t know, because it is certainly 
an inference of fact that the Court can draw from what 
has been testified to. I mean, it would be just simply shock¬ 
ing to think that with those admitted facts, and this gen¬ 
tleman having the right to withdraw under the relations 
which you insist existed, as to him being the agent of Mr. 
Brown. If there was not a further understanding that the 
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moneys that he collected from those properties went into 
that account, it would be perfectly futile. It would! be a 
farcical arrangement. No. Whether there is testimony on 
that or not, the inference certainly is that this ac- 

37 count was constituted into which the money should 

be put. | 

So I sustain that objection. I will sustain the objection 
that he cannot testify as to what the understanding! was 
about that, because I think that that is a fact that the (pourt 
can certainly infer from what has been testified, and |I am 
very frank to say that I could not infer anything else, j 

Mr. Earnest: That is, that all the rents were to goj into 
that account? 

The Court: Yes. Unquestionably. 

Mr. Campbell: I don’t know just where that leaved me, 
your Honor. 

The Court: It means that this witness has testified!con¬ 
cerning the establishment of this account, and that he! had 
the right to draw on that; that he was acting as ageijit of 
Mr. Brown in that connection, and he was given this ijight 
to draw on it so that he might draw funds out of thatj for 
Mr. Brown if the occasion required. 

The thing that was objected to was that there wag an 
understanding by Mr. Hedges, between Mr. Hedges jand 
this witness, that all the moneys that were deposited should 
go into this account; and I have sustained that objection. 

Mr. Earnest: And the facts and circumstances thaj; he 
wanted to state leading up to that, of course. That 

38 is the ultimate fact. j 

The Court: That is the critical thing. And I have 
said that from the facts that have been stipulated and tes¬ 
tified to there can be drawn an inference of fact. But tjhat 
was his authority. That was not the understanding. 

Mr. Campbell: I understand that your Honor’s ruling is 
that conversation between Mr. Earll and Mr. Hedges is; in¬ 
admissible? 

The Court: Yes. 

Mr. Campbell: It was stated that Mr. Earll—Mr. Earll 
has used the term “my client” in referring to Mr. BroVn. 
In that sense Mr. Earll might be said to be an agent of lilr. 
Brown. i 



28 F. E. BROWN ET AL. VS. A. S. CHRISTMAN ET AL. 

The Court: Yes. 

Mr. Campbell: Mr. Hedges, as your Honor says, was 
also an agent of Mr. Brown. 

The Court: Yes. Undoubtedly. 

Mr. Campbell: So this is a suit by a principal against 
his agent. 

I take it that Mr. Earll might also be said to be an agent 
of Mr. Hedges; and that therefore conversation between 
Mr. Earll and Mr. Brown relating to the understanding 
with Mr. Hedges is inadmissible, and for this reason: Mr. 
Earll is the agent of Mr. Hedges as well as of Mr. Brown, 
because it appears, uncontroverted, that Mr. Earll had 
checking powers with respect to this account. 

39 Mr. Earnest: But only the facts and circum¬ 
stances— 

Mr. Campbell: And that therefore he comes within, in 
so far as conversation between Mr. Earll and Mr. Brown 
is concerned, as to what the understanding was, he comes 
within the specific exception of 1064, which says, or which 
excepts “unless the transaction or contract was made or 
had with an agent of the said deceased or otherwise incapa¬ 
ble party, and said agent testifies in relation thereto.” 

Now, inasmuch as this is a suit of a principal against the 
agent, obviously Mr. Earll, if he was an agent of Mr. 
Hedges, was also equally an agent of Mr. Brown. But I 
think he falls within that exception to the rule. 

The Court: What objection have you to that? 

Mr. Earnest: My objection to that is this: In the first 
place, it buttresses his argument that he was an agent, as 
shown by the uncontradicted fact that he signed the card of 
withdrawal. But the testimony which he now’ seeks to offer 
is something that occurred prior to this time. 

But even assuming, and taking his own position, the only 
thing that he has said, he has said that he had the right to 
withdraw’ funds. That is a limitation on his authority. I am 
taking his own testimony. All he could do was to withdraw 
funds from that account in the event that something hap¬ 
pened to Mr. Hedges, for the protection of his own 
client. 

40 Now*, under that this Court cannot find that he 
was the agent of Mr. Hedges. There is absolutely no 

showing that he w’as the agent of Mr. Hedges. 
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He has testified that Mr. Brown was his client. There¬ 
fore he was the agent of Brown. The mere fact that he 
joined together with Mr. Hedges in the sale of property 
has nothing to do with it. They were working in conjunc¬ 
tion on a joint enterprise. When they concluded th^t, an 
arrangement was made with Mr. Earll, on behalf cp his 
client or his client’s protection, for the creation of this 
account. 

The Court: I don’t quite believe that I understandwhat 
it is that you gentlemen are so at daggers’ points about. 
There is no question but what this gentleman and! Mr. 
Hedges had some understanding and arrangement concern¬ 
ing this account. That is perfectly obvious. ; 

Now, I don’t suppose there could be any real question 
but that whatever understanding thev had about it!was 

* m i 

communicated to Mr. Brown, who continued to let | Mr. 
Hedges collect the money. Whether Mr. Earll was! the 
agent of one or the agent of the other or the agent of both, 
the fact that he communicated to Mr. Brown what this; un¬ 
derstanding was that they had arrived at, it seems to mje, is 
perfectly legitimate evidence. 

Mr. Earnest: I have no hesitancy in telling vou that this 

- • ' * 

is the very essence of the case, and all that there is tojthe 
case. 

41 The Court: I don’t want to go wrong on it, then. 

Mr. Earnest: I think we are both in agreement 
as to that. j 

The law is elementary that in order for there to be! an 
equitable assignment, there must be an appropriation of 
the fund, an agreement that it is to be paid out of that 
specific fund. So that is what he is trying to prove, j 

He is trying to prove by showing that this man, adnjiit- 
tedly the agent of Brown and a surviving party to a con¬ 
tract—he wants to offer testimony to you that, “I doin’t 
know what happened, because mv man is dead and his lips 
are forever sealed.” 

What is the significance of that? The significance iof 
that is that he has got to prove to your Honor that th^re 
was a specific agreement or understanding between the 
parties, not so much that the moneys were to go into this 
account, but that when they got in there they were to be 
paid out of the account, and that they looked solely to the 
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account for the net rents due them at the end of each month. 

Now, that is the whole case. That is all there is to it. 

The Court: Don’t you think that that is what the ac¬ 
count was for? 

Mr. Earnest: I think that that account was just like any 
other account. I have an attorney’s account. When I put 
funds in there, if I owe a client a thousand dollars, in the 
absence of any agreement that I am to keep a special 

42 account and look solely to that account, doesn’t your 
Honor suppose that they could sue me to give them 

a thousand dollars ? Of course they could. 

The Court: I am not even suggesting that there was a 
contract. But don’t you think that as a matter of fact the 
understanding was that this money that was collected 
should go into that fund? 

Mr. Earnest: Not at all. I don’t think there was any 
agreement on that. 

The Court: Then why did he give this gentleman the 
right to sign on this account ? 

Mr. Earnest: For this reason: A man is collecting rents 
from fifteen to twenty properties. Prudence requires that 
he keep certainly his business transactions over here in his 
office separate from his private transactions. 

The Court: Certainly. 

Mr. Earnest: I think that every real estate office in the 
District of Columbia does that. 

The Court: Certainly. 

Mr. Earnest: But the mere fact that they do that does 
not mean that it is done with any express understanding 
and agreement at the time that they are going to do that, 
that they will hold these funds in trust for them, and that 
at the end of the month they will deduct their commission 
and give them the net balance due. There just isn’t 

43 any such agreement in 999 cases out of a thousand. 

As a practical proposition, of course, the account 
was maintained as a special account. Of course, all the 
rents went into there that were collected from the proper¬ 
ties. Unfortunately, some of them were diverted bv this 
man in his lifetime; but that does not mean that they have 
not got a claim against them. But they haven’t got a claim 
to this special fund, and that is this case. 

Now, unless he can show that this witness was the agent 
of Hedges at the time that the understanding, if any, was 
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made, then his testimony is inadmissible, because, as; this 
record now stands, he undoubtedly is the agent of Brown. 
And the law—certainly this double agency relation that he 
is trying to establish—ordinarily a man has to be the agent 
of but one party. 

x •/ i 

The Court: I don’t think that it is quite so dispositive 
as you think of the case. I mean, it may be evidenc^ of 
what this person’s relation to Mr. Brown was, or the under¬ 
standing with respect to it. But I don’t think that because 
there is an understanding, that necessarily controls |the 
disposition of this case. What is being objected to is !the 
matter that I am ruling on. j 

Mr. Campbell: The question has not been asked. 1 ivill 
ask a question on that, if your Honor please. i 


44- By Mr. Campbell: j 

Q. Mr. Kuril, did you have any conversation, or will ^ou 
relate the substance of your understanding that embodied 
anv conversation with Mr. Brown as to how these fluids 
were to lie kept by you and Mr. Hedges? 

Mr. Earnest: 1 think T will object to that, on the grouind 
that it is not relevant and on the ground that it is hearsay. 

The Court: For the reason stated, that it is not relevant!— 

Mr. Earnest : T will object on the further ground that, it 
is hearsay; not in the presence of Hedges or anyone repre¬ 
senting him. ! 

The Court: All right. Overruled. 

The Witness: Am I supposed to answer that? | 

Mr. Campbell: Yes. j 

The Court: Answer the question. j 

The Witness: May I ask you to repeat the question? j 

i 

(The reporter read the pending question.) 

A. The substance was that they were to be kept in a sepa¬ 
rate account for rents, out of which account disbursements 
were to be made. j 


By Mr. Campbell: 

Q. Now, Mr. Earll, did that practice continue for some 

vears? A. Yes, sir. 

•> _ ' 

Q. Thereafter did you and Mr. Hedges together 
sell Mr. Brown another building? A. Yes, sir. j 


I 


45 
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Q. What was it? A. The building? 

Q. Ves. A. The Ambassador, 1750 Sixteenth Street. 

Q. Was there a property also on Twenty-Eighth Street ? 
A. The properties 2827, 2829, and 2831,1 think it is, Twenty- 
Eighth Street. 

Q. Can you tell me approximately when those sales were 
made? A. May I refresh my memory? 

Q. Ves. A. The 1750 Sixteenth Street property, 1 think, 
was in June, 1935; and the Twenty-Eighth Street buildings 
were subsequent to that. 1 don’t seem to have any memo¬ 
randum of that, but I think it was about a year and a half 
later. 


Q. And those were sold by you and Mr. Hedges together 
to Mr. Brown? A. That is right. 

Q. Did you obtain the rent account for Mr. Hedges? A. 
Ves. 

Q. From Mr. Brown for those properties? A. Yes, 
sir. 

46 Q. And was or was not that obtained under similar 
circumstances? A. Ves, sir. 

Q. And with a similar understanding? A. Ves, sir. 

Q. And those properties, those last two properties, were 
being managed by Mr. Hedges for Mr. Brown at the time 
of his death? A. Ves, sir. 

Q. Now, with respect to Dr. Turrentine, did you and Mr. 
Hedges sell a property to Dr. Turrentine? A. Under simi¬ 
lar circumstances. 


Q. What property was that? A. 1813 
Street and 1719 Thirty-Fifth. 

Q. Can you tell when that was? A. 1719 
was in October, 1935: and 1813 Thirty-Fifth 


Thirtv-Fifth 


Thirty-Fifth 
was in May, 


Q. And did you thereafter solicit the rent account for 
Mr. Hedges from that property? A. Ves. 

Q. From Dr. Turrentine? A. Ves. 

Q. Were or were not similar representations— A. Ves. 
Q. —made by you to Dr. Turrentine with respect 
47 to that ? A. Yes. 

Q. They were made ? A. They were. 

Q. Was a similar understanding arrived at? A. A simi¬ 
lar understanding. 

Q. Did you sell a property with Mr. Hedges to Miss Kate 
S. White? A. Yes. Two properties. 
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Q. With respect to Dr. Turrentine’s property to vjhich 
you refer, that property was being managed by Mr. Hedges 
for Dr. Turrentinc at the time of his death? A. Yes. j 
Q. And the property sold to Kate S. White, did vou| sell 
to Miss White property which Mr. Hedges was also ljaan- 
aging at the time of his death? A. Yes, sir. 

Q. Did you obtain the rental management of those prop¬ 
erties for Mr. Hedges? A. Yes. j 

Q. Were the sales made by you and Mr. Hedges jointly 
to Miss White? A. Yes. j 

Q. Was or was not a similar understanding had and simi¬ 
lar representations— A. Yes. 

48 Q. —made with respect to Miss White? A. Yes. 
Q. Now, there is an intervening plaintiff here 

named Miss Pyles, for which there is a small check! in¬ 
volved. Can vou state, Mr. Earll— 

- 7 m i 

Mr. Campbell: If your Honor please, if I haven’t offejred 
that check yet, T do so now. It is the check to IIelen| E. 
Pyles for $142.50. 

Mr. Earnest: No objection : 

The Court: All right. i 

(The check referred to, being a check to Helen E. P\jles 
for $142.50 by Mr. Hedges, was received in evidence gud 
marked “Plaintiffs’ Exhibit No. 6.”) 

By Mr. Campbell: j 

Q. (’an you state, if you know, how Mr. Hedges camel to 
be the rental agent for that property? A. I didn’t know 
Miss Pyles until subsequent to Mr. Hedges’ death. 

Q. You had nothing to do with her? A. T knew of her, 
but I did not have— 

Q. You had nothing to do with respect to the— A. Noth¬ 
ing whatever. 

Q. —setting up of that account ? A. Nothing whatever. 
Q. I understood you to say that on numerous qc- 

49 casions Mr. Hedges would draw checks in your pres¬ 
ence and turn them over to you for delivery to Mr. 

Brown or Dr. Turrentine? A. Yes. 

Q. Or Miss White? A. Yes. 

Q. Did you on certain occasions take the checks yourstjlf 
to them ? A. I did. j 

Q. With the rental statements ? A. I did. 

Mr. Campbell: That is all. I 
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Cross Examination 
Bv Mr. Earnest: 

m 

Q. You did that because they were your clients and you 
were interested in collecting the rents for them? A. I did 
that because they were parties whom 1 had initiated the 
matter of selling the apartments to. 

Q. You still treated them and considered them as your 
clients, did you not? A. I don’t know whether you are tly¬ 
ing to trap me into something that I don’t mean. 

The Court: He is not trying to trap you. 

Air. Earnest: I want to know what the facts are. 

The Court: TTe is asking a perfectly proper question, 
and that is whether or not your relationship to these 

50 parties, Mr. Brown and Dr. Turrentine and Miss 
White, was such that because you had acted for them 

or with them in the sale of these properties, you felt a cer¬ 
tain obligation to see that they got their money; or was that 
the interest that you had in the— 

The Witness: That is right. 

The Court: —in your further connection with it? 

The Witness: That is correct. 

By Mr. Earnest: 

Q. Thev are still clients of vours, are thev not? A. 1 
hope so. 

Q. And following his death you either took over their 
rental accounts or made arrangements with somebody else 
on their behalf, did you not? A. That is correct. 

Q. Now, with respect to Brown, the first agreement was, 
the first one that you made, agreement with him, as I un¬ 
derstand your testimony—the agreement, as I understand 
it, was that you were to maintain a separate account, from 
which disbursements were to be made; is that right? A. 
That is correct. 

Q. And you had the power to draw checks on that account 
for the protection of these people who were your clients in 
the case that anything happened to Mr. Hedges, or in case he 
was phvsically incapacitated from signing checks? A. 
Yes. 

51 Q. You considered that you had the right to stop 
payment on a check had he drawn one and you felt 

that it had been incorrect, did you not ? Suppose he had 
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drawn a check to one of your clients for a thousand dollars 
and you felt he only owed eight hundred, you assumed that 
you had the power to stop payment on that check, did you 
not? A. 1 don’t understand the question. 

The Court: 1 don’t either. At the same time, he lias a 
right to cross-examine with respect to his connection i with 
this account and the extent of authority which he under¬ 
stood he had in it. And so I will permit the question, j 

The Witness: My understanding is that anyone canjstop 
payment on a check that they draw prior to the cashing of 
the check. 


By Mr. Earnest: 


Q/'Prior to the cashing of it. And you felt that either 
vou or Mr. Hedges could have done the same thing with re- 
spect to this rental account? A. I think anyone coulq, if 
there was a mistake. 

Q. Yes. Or for any reason? Your answer is “Yes”? 
A. As far as I know. 

Q. At the time that the three clients, Turrentine, White, 
and Brown, made the arrangement with Hedges, was jany 
written agreement of any kind with respect to the proper¬ 
ties entered into between them? A. None that I 
52 know of. j 

Q. So far as you know, did either Miss White[ or 
Mr. Brown, or Mr. Turrentine personallv have any conier- 
sation with Mr. Hedges in respect to the renting of their 
properties ? A. Yes. 


Q. Well, the substance of the agreement that you testified 

to, is that based on an agreement that w^as had between 

some of them, an agreement had between you and Hedges, 

or between Brown and Hedges, or what is it based on? j A. 

All three wavs. 

* 

Q. All three ways ? In other words, you had discussed it 
with Mr. Hedges, Mr. Hedges had discussed it sometihies 
between you and, for instance, the plaintiff White, and after 
discussing it with White, ultimately an agreement was 
reached? A. I couldn’t tell you just how it was done, buf it 
was discussed between us. 

Q. Between all of you. 


53 Frederick E .Brown resumed the stand and testi¬ 
fied further as follows: 


I 

i 

i 

i 
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Direct Examination (Cont’d) 

54 By Mr. Campbell: 

Q. Mr. Brown, you have heard the testimony of Mr. Earll 
just now, have you not? A. I have. Yes, sir. 

Q. Can you state whether or not the statements made in 
respect to the relationship had between you and himself and 
Mr. Hedges were correct? A. They are correct. Yes, sir. 

Q. I show you two checks payable to you and signed on 
the Jesse H. Hedges Rent Account by Jesse II. Hedges, 
dated each of them February 7, 1938, and ask you if those 
checks were received by you in the mail or by hand or how, 
or do vou recall? A. The best that I recall, those checks 
were delivered to me after banking hours on Februarv 7, 
1938. 

Q. By whom? A. I won’t be sure whether Mr. Earll de¬ 
livered those checks or whether it was someone else in the 
office, but I do recall distinctly that they were delivered to 
my office after banking hours on that date. 

Q. Did you deposit them the next morning in the ordinary 
course of business? A. Yes. I deposited those checks in the 
ordinary course of business with the American Security & 
Trust Company on the morning of February 8, 1938. 

Q. These checks relate to two of the buildings Mr. 

55 Earll has referred to? A. Yes. And one of them 
relates to 1750 Sixteenth Street, known as the Am¬ 
bassador. The other one relates to the three small buildings 
on Twentv-Eiarhth Street, described bv Mr. Earll. 

Q. The other property referred to, which you acquired in 
1933, had been disposed of by you, had it? A. Yes. That is 
correct. 

Q. Accompanying the checks were rent statements, were 
there not? A. Oh, yes. Yes. The customary rent state¬ 
ments that come every month with the checks. 

Mr. Campbell: That is all. 

Cross Examination 

Bv Mr. Earnest: 

* 

Q. Mr. Brown, if you had received a check drawn on this 
rent account from Mr. Hedges and payment had been re¬ 
fused because, or for any reason, you would have considered 
that you had a right to file suit against him to enforce the 
original obligation or debt, would you not? 
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Mr. Campbell: I think that is rather—You mean, file 
suit on the check, or how do you mean it? j 

Mr. Earnest: lie knows what I mean. To enforce the 
original obligation evidenced by the check. j 

The Court: I suppose on cross-examination h£ has 

56 a right to interrogate him on this arrangement. I 

Mr. Campbell: That is all right. I 

The Court: I think that probably it is admissible, j 
Mr. Earnest: Do you understand the question? j 
The Witness: Yes. I understand the question. Do|you 
wish me to answer it ? 

Mr. Earnest: Yes. j 

A. If that question did occur to me, 1 would consult my 
local attorney as to what my rights are. I think that Ques¬ 
tion is a question of law. j 

j 

By Mr. Earnest: i 

. 1 

Q. You are a member of the Bar, are you not? A. Ves. 

I am a member of the Bar. But I am engaged in corpora¬ 
tion and interstate practice exclusively. I would not under¬ 
take to determine that question myself. 

Q. You would not undertake to determine it ? A. No, jsir. 
I would leave that to my counsel who is familiar with pro¬ 
ceedings before this Court. j 

Q. Then you never gave any thought one way or [the 
other as to whether or not you had such a right or not? j A. 
No. I did not give that particular angle of it any particu¬ 
lar thought, because I was convinced that I had a definite 
agreement with the gentlemen to protect me in the event 
that I had any loss. 

* i 

Mr. Earnest: That is all. Just one more questiion. 

57 Q. How many times did you talk to Mr. Hedges 
about this agreement ? I am not talking about Mr. 

Earll. How many times did you personally talk to Mr. 
Hedges about the agreement, verbal agreement? A. Well— 
Q. Just a minute. Go back to the first transaction at lor 
about the time of selling the first property. A. In May, 19^3? 

Q. Whenever you had your conversation with Mr. 
Hedges. A. That is when 1 had the first conversation— 
when I took over the equity in 3025 Porter Street, North¬ 
west; and the conversation and agreement were gone into 
because of the fact that at that time under our local coujrt 
real estate agents collecting rents did not have to have 
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bond; and I understood that Mr. Hedges had no bond. We 
discussed it at that time. 

Mr. Earnest: I haven’t asked that, and I move to strike 
out everything that he said. I mean about the court’s local 
practice, which is not responsive to my question. 

The Court: I think I will grant that motion. 

Mr. Earnest: The question is— 

Bv the Court: 

Q. The question is, how many times did you have a con¬ 
versation with Mr. Hedges about any agreemnt or arrange¬ 
ment? Not what the agreement was. Not why vou had a 
conversation. But just simply the number, according 
58 to your best knowledge and recollection. Conversa¬ 
tions which vou had with him relating to anv ar- 
rangement, whatever the arrangement was. A. Yes, your 
Honor. I understand the question now. I would say three 
times. Each time that I acquired a piece of property. 

By Mr. Earnest: 

Q. Each time that you acquired a piece of property? A. 
Yes. 

Q. Did you have those conversations with him by your¬ 
self or in the presence of anybody else; and, if so, of whom? 
A. At least the initial conversation in my office in the pres¬ 
ence of Mr. Earll. I am not sure about the discussion at the 
time I acquired the Sixteenth Street, but niv recollection 
is that that also occurred in my office with Mr. Earll pres¬ 
ent. When I bought the TwentyEighth Street property the 
discussion was only with Mr. Hedges. 

Q. You had no written agreement with Mr. Hedges? A. 
None whatever. 

Q. You didn’t consider that necessary? A. No, sir. I 
did not. 

Q. You saw the complaint which was filed in this cause, 
I assume, prior to the time that it was filed, did you not, 
wherein you seek to impress these funds with an attorney’s 
lien ? A. Answering the question, I am not sure whether I 
saw the wording of the complaint that was filed, or 
not. 
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59 By the Court: j 

Q. Here is the original bill. You signed that (hanging 
paper to witness) ? A. Yes, your Honor. I will say I niiust 
have signed it. Yes. That is my signature. 

By Mr. Earnest: 

i 

Q. At the time that was filed by vour attornev whp is 
now trying the case, or someone in his office? Do you un¬ 
derstand the question? 

The Court: I don’t understand it. j 

By Mr. Earnest: j 

Q. The complaint was filed by the attorney who is njow 
representing you in this cause? A. Yes. j 

Q. And prior to the time of its filing you had disclosed 
to him, had you not, all of the facts and circumstances 
with respect to the creation of this rent account, prior; to 
the time that the complaint was filed? A. Yes. I answered 
his questions that he put to me. Certainly. ! 

Q. I invite your attention to paragraph 3 of your com¬ 
plaint, in which you sav: “It was the practice of siiid 
Jesse H. Hedges for many months prior to the happening 
of the events herein complained of, to collect rentals for the 
plaintiffs, respectively, and others, from properties beijig 
managed by him as rental agent, and to deposit saiid 

60 rentals in an account standing in the name of said 
Jesse II. Hedges with the defendant McLachljm 

Banking Corporation in Washington, D. C., said account be¬ 
ing entitled ‘Jesse H. Hedges, Bent Account.’ From said 
account said Jesse H. Hedges from time to time drew checks 
payable to the plaintiffs and others for the moneys whi<j*h 
he had collected by way of rentals from said properties ar|d 
others and after making deductions of expenses and oth<*r 
charges.” i 

Why didn’t you tell your counsel in your complaint 
filed in this cause that it was not done in accordance with 
practice, but it was done in accordance with a specific agree¬ 
ment. which you had at the time the account was created 1 !? 
A. Well, the only way I can answer that question is thsjt 
that was a problem for my counsel to determine, the lan¬ 
guage in conformance with what he understood to be thje 
rules of the court. ! 


i 
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Mr. Earnest: I have no further questions. 

(Witness excused.) 

Whereupon John W. Turrentine was produced as a wit¬ 
ness on behalf of the plaintiffs; and, having been first duly 
sworn, was examined and testified as follows: 

61 Direct Examination 

By Mr. Campbell: 

Q. Dr. Turrentine, are you one of the plaintiffs in this 
case? A. Yes. 

Q. You heard Mr. EarlPs testimony with respect to the 
representations and understandings between you and him 
and Mr. Hedges? A. Yes. 

Q. Were his statements correct? A. They were. 

Q. As far as you know they were correct? A. Yes. They 
were. 

Q. I show you two checks which have been offered in evi¬ 
dence on your behalf, which bear the notation that they 
are not paid because the drawer deceased, and I ask you if 
those were checks given to you for rents of property which 

Mr. Earll has described? A. Yes. Thev are. 

•> 

Q. Were they accompanied by rent statements? A. They 
were. 

Q. Can you tell when you received those checks ? Did you 
at my request look up when you received them? A. I did, 
but I have forgotten what I found. I am sorrv. 

Q. Did you deposit them the day that you received 

62 them? A. No, I did not. As I remmeber, I received 
them on a Saturday and I waited till the following 

Monday. 

Q. And then you deposited them? A. I did. 

Q. Now, Dr. Turrentine, I show you a check which is dated 
the 31st day of December, 1937, and which was delivered 
to vou, and I ask vou if vou have anv recollection of the 
deposit of that check. A. Well, I certainly deposited it. I 
see my endorsement on it. I have no specific recollection. 

Q. Can you tell whether it was your practice to deposit 
those checks as soon as they were received? A. Yes. 

Q. And was that always followed by you? A. Yes. 

Q. That is, within 24 hours of the time when they were 
received? A. Yes. 
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Q. And that was also a rent check, was it not, sir?! A. 
Yes. | 

Mr. Campbell: No further questions. 

Cross Examination 
Bv Mr. Earnest: 

l 

Q. Doctor, you stated that Mr. Earll’s testimony is cor¬ 
rect with respect to the agreement. Will you kiijidly 

63 tell me what Mr. Earll’s testimony was? A. I will 

* 

make a narrative of it, if I may. 

Q. Yes. A. Mr. Earll approached me on the subject of 
buying apartment houses— 

Q. No. Just relate to me Mr. Earll’s testimony; not what 
you did. Your testimony is that his testimony given on this 
stand is true and correct in so far as your situation is con¬ 
cerned. I just asked you to kindly repeat for us Mr. Earll’s 
testimony. A. My understanding was that Mr. Earll had 
chosen Mr. Hedges as rental agent for the two apartmjent 
houses that he, Mr. Earll, had sold me; and that the mon(?vs 
collected by Mr. Hedges would be placed in a separate jac- 
count in the bank, and Mr. Earll would look after the whole 
thing for me. I 

I remember I asked Mr. Earll to act personally with me 
so that I would not have to act with Mr. Hedges to the sajne 
extent that I would otherwise. I had known Mr. Earll for 
manv, manv vears, and Mr. Hedges was a stranger. 

Mr. Earnest: I have no further questions. 

The Court: I think that is all. 

i 

64 Stipulation as to Record \ 

Filed September 26 1940 ; 

# # * 

It is hereby stipulated by the parties hereto, through 
their respective counsel, that the following is hereby desig¬ 
nated as the parts of the record, proceedings and evidence 
to be included in the record on appeal: 

1. Bill of Complaint. 

2. Intervening petition of Helen E. Pyles. 

3. Answer of defendant Anna S. Christman, Administra- 
trix. 

4. Findings of Fact and Conclusions of Law. j 

5. Judgment or Final Decree. ; 
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6. Memo of Notice of Appeal. 

7. Memo of Filing Bond on Appeal. 

8. Statement of Points. 

9. Stipulation filed September 26, 1940. 

10. The following portions of the reporter’s transcript of 

testimony: 

* » 

(a) Page 40, line 17 to page 67, line 17, inclusive. 

(b) Page 69, line 23 to page 79, line 22, inclusive. 

The remaining portions of the reporter’s transcript shall 
be omitted from the record. 

11. This Stipulation as to Record. 

EDMUND D. CAMPBELL 
Attorney for Frederick E. Brown, John 
TF. Turrentine, Helen E. Pyles and for 
Henry P. Blair, Executor of the will of 
Kate S. White. 

GARDINER, EARNEST & GARDINER 
By JAMES M EARNEST 
Attorneys for Anna S. Christman, Ad¬ 
ministratrix of the Estate of Jesse H. 
Hedges, deceased. 

RAYMOND S. NORRIS 
Attorney for McLachlen Banking Corpo¬ 
ration. 

65 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 64, both inclusive, 
(excepting the reporter’s transcript of testimony, as to the 
accuracy of which counsel has certified), to be a true and 
correct transcript of the record, according to stipulation of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 67696 in Equity, wherein Frederick 
E. Brown, et al., are Plaintiffs and Anna S. Christman, 
Administratrix of the Estate of Jesse H. Hedges, Deceased, 
et al., are Defendants, as the same remains upon the files 
and of record in said Court. 
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| 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 2nd day of November, 1940. 

C. E. STEWART, j 
(Seal) Clerit,. 

Endorsed on cover: No. 7781. Frederick E. Brown et !al., 
Appellants, vs. Anna S. Christman, Administratrix &c.,| et 
al. United States Court of Appeals for the District of Co¬ 
lumbia Filed Nov 5—1940 Joseph W. Stewnrt, Clerk | 
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Jurisdictional Statement. i 

1 

This action comes before the court on appeal from a fina|l 
judgment of the District Court of the United States foj: 
the District of Columbia. The action in the District Courjt 
was a suit ill which appellants, plaintiffs below claimed aik 
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equitable assignment of and an equitable lien upon certain 
funds deposited by the late Jesse H. Hedges in the McLach- 
len Banking Corporation. Hedges was a real estate broker, 
who acted as rental agent for the plaintiffs and others in the 
management of certain properties owned by them, and who 
deposited all rental moneys in a special “rent account” pur¬ 
suant to an understanding to this effect with the plaintiffs. 
Kent checks drawn on this account were delivered to plain¬ 
tiffs just prior to Hedges’ death. They were presented for 
payment just after his death and were dishonored by the 
defendant bank for that reason. Hedges’ estate was in¬ 
solvent and the defendant administratrix claimed* the funds 
in bank against which these checks had been drawn, for 
the benefit of general creditors of the estate. The bank itself 
made no claim. The District Court, after hearing, dismissed 
the compalint and held that plaintiffs had no equitable lien 
upon or equitable assignment of said funds. 

The District Court had jurisdiction to hear and deter¬ 
mine the controversy in the first instance under its gen¬ 
eral equity powers, pursuant to Title 18, Sections 44 and 
101 of the District of Columbia Code. 

This appeal is taken from the final judgment of the Dis¬ 
trict Court dismissing the complaint, pursuant to Title 18, 
Section 26 of the District of Columbia Code. 

Statement of Case. 

There is no substantial dispute between the parties as to 
the facts of this case. They are succinctly set forth in the 
Findings of Fact entered by the District Court (R. 12, 16). 
These findings are adopted by appellants as their statement 
of facts for the purpose of this brief, and are as follows: 

“1. One Jesse II. Hedges during his lifetime was a real 
estate broker in the District of Columbia and among other 


I 
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i 
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things engaged in the business of collecting rents for Vari¬ 
ous property owners in said District. He departed thisl life 
on or about the 9th day of February, 1938, and in pursuance 

to a petition for Letters of Administration in Adminiitra- 

1 

tion Proceeding Xo. 53,122, in this Court, the defendant 
Anna S. Christman was appointed Administratrix of said 
estate, and is now the duly qualified and acting Adminis¬ 
tratrix of said estate and the same is insolvent. 


“2. It was the established practice of said decedenjt in 
the conduct of his business to deposit all moneys collected 
as rentals for and on behalf of the various property cjwn- 
crs whom he represented in an account standing in i the 
name of “Jesse II. Hedges Rent Account” in the McL&ch- 
lcn Banking Corporation in said District; and from said 
account he would from time to time draw checks payable 
to the various property owners whom he represented, j for 
the moneys which he had collected by way of rentals fij’om 
their respective properties after making deduction for [ex¬ 
penses and other charges. 


“3. Said decedent and one Donald M. Earll, likewise [en¬ 
gaged in the real estate business in the District of Columbia, 
sold various properties respectively to plaintiffs Brojvn, 
Turrentine and White. The said Earll, several years prior 
to the death of said decedent, acting for and on behalf] of 
said plaintiffs respectively, who were his clients, tunjied 
over the said properties so sold to plaintiffs to said jle- 
cedcnt for the collection of rents, for which said decedjmt 
was to receive a commission of 5 per cent. 

“4. The said Earll, acting for and on behalf of said plain¬ 
tiffs respectively, turned said rent accounts of said plain¬ 
tiffs over to said decedent upon an understanding between 
him and each of said plaintiffs that the rents collected fr<jmi 
all of the said properties were to be kept by said decedent 
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in a separate account, out of which disbursements were 
to be made; and also upon the further understanding that 
the said Earll would have the right to make withdrawals 
of funds from said special account in the event of the dis¬ 
ability or incapacity of said decedent, in order to fully 
protect the interests of said plaintiffs.” 

(Note: In order that there may be no question as to 
the character of the understanding between Hedges and 
the plaintiffs, appellants have set out in the Record in 
extenso the testimony of certain of the plaintiffs and of 
Donald M. Earll (R. 20-41). From this testimony it is 
clear that it had been agreed all rents would be kept 
in and disbursed from a special rent account,—this pur¬ 
suant to an understanding not only between the plain¬ 
tiffs and Earll, but also pursuant to an understanding 
between the plaintiffs and Hedges and between Earll 
and Hedges. See, for example, testimony of Earll (R. 
24) and comments of the District Judge (R. 20, 30). 

“5. Accordingly such an account was opened and said 
decedent in the conduct of his business deposited all rents 
collected on behalf of the property owners whom he repre¬ 
sented, including all of the plaintiffs herein, in said account; 
and from time to time drew checks thereon payable to the 
order of the plaintiffs respectively for the amounts that 
they were entitled to. 

“6. The said Earll never exercised the privilege of sign¬ 
ing checks withdrawing funds from said account; and 
always considered that he had the right to stop payment of 
any check which he might draw on said account if he saw 
fit so to do. 

“7. Said decedent never physically withdrew his 5 per 
cent commission from said rent account, but merely made 
a bookkeeping entry of his credits on account of commis¬ 
sion. He used said rent account indiscriminately during 
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the period in question in order to pay his household and 
office expenses, premiums on life insurance and the jike.” 

i 

(Note: “The matters referred to in paragraph 7 
were unknown to the plaintiffs until after the dentil of 
Jesse H. Hedges” (See stipulation of counsel, R.jl9)). 

“8. During the period involved in this case said deced¬ 
ent acted as rental agent for more than thirty different 
property owners, including the plaintiffs herein; aqd all 
rents collected by the decedent on behalf of said owners 
were indiscriminately commingled and deposited ini said 
rent account. 

I 

“9. At the time of the death of said decedent there re¬ 
mained the sum of $2,795.41 in said rent account; and said 
rent account was transferred to the name of the sai4 Ad¬ 
ministratrix Anna S. Christman who holds the same! sep¬ 
arate and apart from the general assets of the estajte of 
said decedent. 

“10. At the time of his death said decedent likewise 
maintained a personal account in addition to said renjt ac¬ 
count, which contained the sum of $31.43. 

“11. The said Administratrix Anna S. Christman gave 

r 

to said decedent the sum of $4,500 on or about January 4, 
1938, for the specific purpose of purchasing a deed of trust 
note, but said money was unlawfully converted by isaid 
decedent and deposited in said rent account under date of 
January 4, 1938; and from that period until the death of 
said decedent the lowest balance appearing on the bank rec¬ 
ords with respect to said rent account was the surji of 
$460.21, which was the amount on deposit to said decedent’s 
rent account as of the close of business on January 15, Tj938. 

“12. Shortly prior to his death said decedent sent to each 
of the plaintiffs a rental statement covering the receipts 

2 9 
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and disbursements for their respective properties; and for¬ 
warded to each of them his check drawn on said rent ac¬ 
count as follows: 


Check dated January 31,1938, to plain¬ 
tiff Turrentine in the sum of. $381.41 

Check dated January 31,1938, to plain¬ 
tiff Turrentine in the sum of. 399.89 


Total . $781.30 

Check dated January 31,1938, to plain¬ 
tiff White in the sum of. 100.00 

Check dated January 31,1938, to plain¬ 
tiff White in the sum of. 100.00 


Total . 200.00 

Check dated February 7,1938, to plain- 1 

tiff Brown in the sum of. . . .. 1,655.09 1 

Check dated February 7,1938, to plain¬ 
tiff Brown in the sum of. 1,655.26 i 


Total . 3,310.35 

Check dated February 7,1938, to plain¬ 
tiff Pyles in the sum of. 142.50 


Total . 142.50 


Total. $4,434.15 

All of the aforesaid checks were deposited for collection by 
the plaintiffs herein in due course after the receipt thereof 
and payment on each was refused by defendant McLachlen 
Banking’ Corporation because of the death of the maker, 
said decedent. 

“13. In addition to the checks held by the plaintiffs 
herein there was outstanding and unpaid at the time of the 
death of said decedent another check drawn on said rent 
account in the sum of $625.74 which has been duly probated 
against the estate of said decedent. 
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“14. At the time of his death said decedent was obligated 
to pay plaintiff for rents collected in January and Ifebru- 
ary, 1938, including plaintiffs’ said checks sued on herein 
in an amount approximating $10,500; and he was obljgated 
to pay other property owners for rents collected in January 
and February, 1938, and not disbursed in an amount ap¬ 
proximating $10,500. 

“15. Prior to the institution of this suit plaintiffjs and 
each of them in the case of District of Columbia tjo the 
Use of Donald M. Earll et al., Law No. 89,885, in this Court 
asserted their claims respectively under a bond giv^n by 
said decedent under the Act of Congress of June 5, j 1937, 
entitled “An Act to Define, Regulate, and License j Real 
Estate Brokers”, etc., on account of the same moneysj here 
involved and other rents which have not been turned] over 
to them by said decedent; and in the ultimate disposition 
of said case on or about February 23, 1939, plaintiff Fred¬ 
erick E. Brown received the sum of $943.08, plaintiff John 
W. Turrentine received the sum of $173.66, plaintiff jKate 
S. White received the sum of $134.76, and plaintiff ijfelen 
E. Pyles received the sum of $63.71, making a totgl of 
$1,315.21, on account of their aggregate claims. 

i 

“16. On or about January 4, 1938, the said decedent, 
according to his check book, only had in said rent account 
the sum of $97.56; and on said date deposited the sum of 
$4,500, which he had unlawfully converted from defendant 
to her individual capacity, together with the sum of $454-40, 
making a total deposit of $4,954.40. j 

“On or about said date decedent delivered to plaihtiff 
Turrentine check drawn on said rent account in the suih of 
$448.60 and also delivered a check drawn on said rent! ac¬ 
count to plaintiff White in the sum of $100.” j 

It appeared at the trial of the action, upon suggestion of 
counsel for plaintiff, that Kate S. White, one of the pliain- 
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tiffs, had died since institution of the suit, and upon motion 
Henry P. Blair, executor under her will, was substituted 
in place of Kate S. White. The intervener Helen E. Pyles 
is not a party to this appeal. 


Upon the foregoing statement of facts the District Court 
held, first, that “the execution and delivery of the checks 
in question by the said decedent, under the circumstances 
of the case, did not operate as an equitable assignment 
pro tanto of the funds remaining in decedent’s rent ac¬ 
count,” and, second, that “plaintiffs are not entitled to 
impress the funds remaining in decedent’s rent account 
with a lien in their favor.” The Court, therefore, dismissed 
the plaintiffs’ suit and from this action of the court and 
upon allegation that the District Court erred in its two con¬ 
clusions of law above stated, this appeal is taken. The 
lower court also dismissed the defendant’s counterclaim, 
but no error is assigned by the defendant administratrix 
with respect to this, and no appeal taken therefrom. 

Statute Involved. 

The appeal in this case involves in part a construction of 
section 1S9 of the Uniform Negotiable Instruments Law, 
which is embodied in the District of Columbia Code (Titie 
22, Section 306), and which is as follows: 

“A check of itself does not operate as an assignment 
of any part of the funds to the credit of the drawer with 
the bank and the bank is not liable to the holder unless 
and until it accepts or certifies the check.” 

Statement of Points. 

Appellants rely upon the following Statement of Points 
on this appeal (R. 18): 
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1. The execution and delivery of the checks in question 
by said decedent under the circumstances disclosed in the 
Findings of Fact would operate as an equitable assignment 
pro tanto of the funds remaining in said decedent’s rent 
account, and the Court therefore erred in its Conclusion of 
Law No. 1. 

i 

2. Plaintiffs are entitled to impress the funds remaining 

in said decedent’s rent account with a lien in their favor, 
and the Court therefore erred in its Conclusion of| Law 
No. 2. ! 


| 


i 


i 


i 


i 

i 

i 

i 


i 
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Summary of Argument. 

1. When checks are drawn upon a specific fund pursuant 
to direct agreement to this effect, the execution and delivery 
of such checks constitute an equitable assignment pro tanto 
of such funds, despite the provisions of the Uniform Nego¬ 
tiable Instruments Law. There was a distinct understand¬ 
ing between the parties to this effect in the instant case. 

2. Even if execution and delivery of the checks in ques¬ 
tion would not constitute an equitable assignment pro tanto 
of the decedent’s funds, the plaintiffs are nevertheless en¬ 
titled to impress an equitable lien upon funds of the dece¬ 
dent in his “rent account” because such funds were essen¬ 
tially the property of the plaintiffs and other property 
owners similarly situated. 

3. The rights of plaintiffs to proceed against the fund 
in suit are not affected by their action and recovery on the 
bond of Jesse H. Hedges given pursuant to the “Real Estate 
and Business Brokers License Act”, and plaintiffs did not 
by virtue of such action make an inconsistent election of 
remedies. 
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ARGUMENT. 

i 

1. When checks are drawn upon a specific fund pursuant 
to direct agreement to this effect, the execution and delivery 
of such checks constitute an equitable assignment pro tanto 
of such funds, despite the provisions of the Uniform Nego¬ 
tiable Instruments Law. There was a distinct understand¬ 
ing between the parties to this effect in the instant case. 

Before the enactment of the Uniform Negotiable Injstru- 
ments Law the courts were divided on the question hs to 
whether or not the execution and delivery of a check cojnsti- 
tuted per se an equitable assignment of funds in bank repre¬ 
sented by the check, as between drawer and payee. Iiji the 
District of Columbia we find an old decision to the Effect 
that a check did constitute an equitable assignment between 
drawer and payee. See Deener v. Brown, 8 D. C. 350. iVith 
the general enactment throughout the states of the {Uni¬ 
form Negotiable Instruments Law, adopted in the District 
of Columbia on January 12,1899, (30 Stat. L., p. 785) ajfew 
of the courts which held the view theretofore followed in 
the District of Columbia (the so-called minority view) lpave 
continued to maintain that a check per se operated a^ an 
assignment as between the drawer and payee, notwithstand¬ 
ing the provisions of the act above cited, on the ground that 
the section of the act was intended merely to deny to; the 
holder a right against the drawee bank and was not intended 
to prevent the check from being otherwise an assignment 
where superior rights of the bank had not accrued. 

See: 

McClain & Norvet v. Torkelson, 187 la. 202, 174 
N. W. 42; I 

Central Trust Co. v. Bank of Mullens, 108 W. Va.j 12, 
150 S. E. 137. ! 
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There have been no later decisions in the District of 
Columbia on this point, although it must be conceded that 
the great majority of the courts formerly holding the Dis¬ 
trict of Columbia view, have come to the conclusion since the 
enactment of the Uniform Negotiable Instruments Law that 
the mere delivery of a check without “something else” does 
not operate as an assignment per sc, even between drawer 
and drawee. 

See: 

Annotation, 5 A. L. R. 1667; 

Brannon’s Negotiable Instruments Law, 6th Edition, 
pp. 1165-1168. 

This statement of the problem is by way of introduction, 
for although since the enactment of the Negotiable Instru¬ 
ments Law most courts have held as above stated, it is also 
well established that the giving of a check plus “something 
else” is sufficient to constitute the check an equitable assign¬ 
ment, and this “something else” may be anything in the 
course of dealing between the parties to indicate an inten¬ 
tion or agreement to charge or appropriate a specific fund 
for the payment of the check. It may be a duplicate deposit 
slip accompanying the check {Hove v. Stanhope Bank, 138 
Iowa 39,115 N. AAA 476), the fact that the check was for the 
precise sum on deposit {Varley v. Sims, 100 Minn. 331, 111 
N. AY. 269), the fact that plaintiff was in possession of the 
decedent’s pass book, {Venturi v. Silvio, 197 Ala. 607, 73 So. 
45), the fact that a letter accompanied the draft requesting 
immediate credit of it upon the drawer's account {Throop 
Crain Cleaning Co. v. Smith, 110 N. Y. S3, 17 N. E. 671); or 
the fact that the check is drawn on a particular fund in 
accordance with an understanding between drawer and 
payee {Fourth Street National Bank v. Yardley, 165 U. S. 
634, 41 L. Ed. S55). 
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Indeed it is persuasively argued by Prof. L. W. freezer 
in an illuminating article appearing in 14 Minnesota! Law 
Review (p. 124) entitled “Death of a Drawer of a Cljieek” 
that “The courts might find that the check plus deajth of 
the drawer without countermanding or stopping payment 
constitutes the ‘something else’ * # # at least where the 
holder is a holder in good faith and for value.” jProf. 
Feezer maintains that the courts, wherever they may fed a 
foothold of additional facts, should judicially decide in 
favor of the check-holder and rationalize the facts to‘ take 
the case out of the general purview of Section 189 o£ the 
Uniform Negotiable Instruments Law. 

In the case at bar we find this “something else” deficitelv 

] * 

to exist,—not as a mere tenuous foothold, but in the character 
of an established agreement between Hedges and! the 
plaintiffs to the effect that the “rent accounts” of the plain¬ 
tiffs were turned over to Hedges “upon an understand¬ 
ing # * * that the rents collected from all of the jsaid 

properties were to be kept by said decedent in a separate 
account, (i. e., the rent account) out of which disburse¬ 
ments were to be made” (Finding of Fact 4, R. 13). The 

i 

checks in question were actually drawn on and were pavjable 
out of the “rent account”, and were delivered to the plain¬ 
tiffs in compliance with this agreement. Each check was 
accompanied by a rental statement, in which the payment 
represented by the check was shown and credit claimed 
therefor. The checks “were deposited for collection bylthe 
plaintiffs # # * in due course after the receipt therebf” 
(R. 15). Payment of each check was refused by the defend¬ 
ant bank “because of the death of the maker, said decedeiit” 
(R. 15). ! 

The courts have regularly held both before and a^ter 
the enactment of the Uniform Negotiable Instruments ijaw 
that whenever it was the intention of the parties that a cfeck 
should be paid “out of a particular fund”, the delivery! of 


i 
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the check constitutes an equitable assignment pro tanto of 
such fund. 

In the leading case of Fourth Street National Bank v. 
Yardley, 165 U. S. 634, 41 L. Ed. 855 (1897), this doctrine 
was applied even though the check was not drawn, as in the 
case at bar, upon a particular fund. In that case the court 
said: 

“Whilst an equitable assignment or lien will not arise 
against a deposit account solely by reason of a check 
drawn against the same, vet the authorities establish 
that if, in the transaction connected with the delivery 
of the check it was the understanding and agreement 
of the parties that an advance about to be made should 
be a charge on and be satisfied out of a specified fund a 
court of equity will lend its aid to carry such agreement 
into effect as against the drawer of the check, mere 
volunteers, and parties charged with notice. 

• •••••• 

“ * * * It is of course true that the method adopted 
to evidence the appropriation was a check drawn gen¬ 
erally upon the Tradesmen’s Bank, but, as already 
stated, the authorities are clear that when it is estab¬ 
lished that it was the intention and agreement of the 
parties to a transaction that a check drawn generally 
should be paid out of a particular fund, such check, as 
between the parties, will be treated as though an order 
for payment out of a specific, designated amount.” 

This principle was not changed by the Uniform Negotiable 
Instruments Law, as has been held in numerous cases. 

See: 

Early & Daniel Co. v. Pearson, 36 F. (2d) 732, 734, 735 
(C. C. A. 5th, 1929); 

Whitman v. Bragg , Mill saps & Blackivcll, Jnc.. 36 F. 
(2d) 736 (0. C. A. 5th—1939) writ of certiorari de¬ 
nied under name of Lohm v. Bragg, Mill saps cC Black- 
well, Inc., 281 U. S. 747 (1930); 

In re Hollins, 215 Fed. 41 (C. C. A. 2nd 1914). 


Nor does it matter that the checks in question aggregate 
in their entirety more than the total amount of the deposit 
to the decedent’s credit, for no one check exceeds the total 
amount of the fund, and each check may therefore propjerly 
be considered as an assignment of a part of the fund, 'yhey 
must therefore be given effect as separate assignments!and 
in the absence of proof of priority they would be entitled to 
share proportionately in the fund assigned. 

See: j 

Escanaba Traction Co. v. Burns , 257 Fed. 898, 904. j 

The principle of equitable assignment applicable to this 
case has been nowhere better stated than by this court in 
the case of National Bank of the Republic v. The United 
Security Life Insurance Co. of Pennsylvania, 17 App. Di C. 
112, 123: j 

“To constitute an equitable assignment of a chose in 
action, all the authorities concur in holding that no par¬ 
ticular words or special form is necessary. Indeed^ it 
may be by parol, and, as a general rule, anything writ¬ 
ten, said, or done, in pursuance of an agreement, and 
for valuable consideration, or in consideration of |an 
antecedent debt, to place a chose in action or fund put 
of the control of the owner, and appropriate it to oriin 
favor of another person, amounts to an equitable as¬ 
signment. Therefore, an agreement between a debtpr 
and a creditor, that the debt shall be paid out of! a 
specific fund coming to the debtor, will operate as im 
equitable assignment. And so an order given by!a 
debtor to his creditor upon a person owing money |:o 
such debtor, or holding funds belonging to him, di¬ 
recting such person to pay the creditor out of su<?h 
money or funds, will operate as an irrevocable equitable 
appropriation or assignment of such money or funds, 
or a sufficient part thereof, if made in consequence qf 
a direct agreement. This is the principle or doctrinje 
settled by the leading cases upon this subject, of Row 
v. Dawson , 1 Ves. Sr. 331, and Ryall v. Rowles, 1 Ves. 
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Sr. 348; 3 Wh. & Tudor’s Lead. Cas. Eq. 380, 382, and 
the notes thereon. The principle of these cases has been 
adopted and followed in numerous subsequent de¬ 
cisions, and by all standard text-writers, and is now the 
settled law upon the subject. Spain v. Hamilton, 1 
Wall. 604, 624; 2 Sto. Eq. Juris., Secs. 1044, 1047; 2 
Spen. Eq. S55, et seq.” 

It is submitted that the instant case falls squarely within 
the principles of the National Bank of the Republic case 
just cited, and that the orders given by Hedges to the plain¬ 
tiffs upon this fund, represented by the checks in question 
which were given to the plaintiffs “in consequence of a 
direct agreement’’, constituted equitable assignments of 
such fund for plaintiffs’ benefit. The lower court erred in 
holding to the contrary. 

2. Even if execution and delivery of the checks in ques¬ 
tion would not constitute an equitable assignment pro 
tanto of the decedent’s funds, the plaintiffs are neverthe¬ 
less entitled to impress an equitable lien upon funds of the 
decedent in his “rent account” because such funds were 
essentially the property of the plaintiffs and other property 
owners similarly situated. 

It will be noted from the lower court’s Finding of Fact 
that it was the established practice of Hedges “in the con¬ 
duct of his business to deposit all moneys collected as rentals 
for and on behalf of the various property owners whom he 
represented in an account standing in the name of ‘Jesse H. 
Hedges Rent Account’ in the McLaclilen Banking Corpora¬ 
tion; * * * and from said account he would from time 

to time draw checks payable to the various property owners 
whom he represented, for the moneys which he had collected 
by way of rentals from their respective properties after 
making deduction for expenses and other charges * * * 

(R. 12). 
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“Said decedent in the conduct of his business deposited 
all rents collected on behalf of the property owners whom he 
represented, including all of the plaintiffs herein, in ^aid 
account; and from time to time drew checks thereon payable 
to the order of the plaintiffs respectively for the amounts 
that they were entitled to.” (R. 13) j 

At the time of his death the decedent “was obligated to 
pay plaintiffs for rents collected in January and February, 
193S, including plaintiffs’ said checks sued on herein ini an 
amount approximating $10,500; and he was obligated to ]j)ay 
other property owners for rents collected in January and 
February, 1938, and not disbursed in an amount approxi¬ 
mating $10,500” (R. 15). i 

i 

It will also be noted that although Hedges actually used 
this “rent account indiscriminately during the period jin 
question in order to pay his household and office expenses, 
premiums on life insurance and the like” (R. 13) tljiis 
wrongful use of the “rent account” on his part was ijn- 
known to the plaintiffs until after Hedges’ death (Stipula¬ 
tion, R. 19). It should also be noted that although Hedges, 
on January 4, 1938, wrongfully deposited in this rent Re¬ 
count the sum of $4500 which he had received from Anna |S. 
Christman (later appointed his administratrix) for tljie 
purpose of purchasing a deed of trust note, he had iiji- 
mediatelv unlawfully converted said sum, and that by Jan¬ 
uary 15,193S, the ‘ ‘ rent account ’ ’ had been drawn down to the 
sum of $460.21. It thus appears that of the sum of $2,795.41 
remaining in Hedges’ “rent account” at the time of his 
death on February 9, 1938, all except $460.21 (representing 
the lowest intermediate balance in said account, as of Jan¬ 
uary 15, 1938, which might possibly be said to be traceable 
to and belong in equity to the administratrix, Anna §. 
Christman) represented rental moneys -which Hedges colj- 
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lected from properties which he was operating for the plain¬ 
tiffs and others similarly situated. 

This net sum, therefore, of $2,335.20 (i. e. $2,795.41 less 
$460.21) was not Hedges’ money nor was it Miss Christ¬ 
man’s money. It was money belonging to property owners, 
including the plaintiffs, and represented rents which Hedges 
had collected on their behalf. 

Under these circumstances the relationship existing be¬ 
tween Hedges and the property owners, including the plain¬ 
tiffs, with respect to said funds, was that of trustee and 
cestuis que trustent, and not that of debtor and creditor. As 
was said by the Chief Justice of this Court in the recent case 
of Boss, et al. v. Hardee, 70 App. D. C. 50, 53, 103 F. (2nd) 
751, 756: 

“Undoubtedly, the rule is that when a landlord’s 
agent receives rent money from the tenant, he receives 
the landlord’s money, and unless the relation of debtor 
and creditor is created by agreement express or im¬ 
plied, the agent is trustee for the landlord and not his 
debtor.” 

In the case just cited this Court held that moneys which 
Boss & Phelps had on deposit to their rent account at the 
time of the failure of the Commercial National Bank on 
February 28, 1933, were actually moneys belonging to Boss 
& Phelps and not to the landlords whom Boss & Phelps rep¬ 
resented,—in other words, that the relationship there was 
one of debtor and creditor. This Court said there that “the 
question is close” and based its decision upon the fact that 
the evidence showed Boss & Phelps’ clients “had never 
given consideration to the methods adopted by appellants 
[Boss & Phelps] of handling their funds, but had looked en¬ 
tirely to appellants’ personal credit for payment,” and that 
“the clients * * * understood that their monev was 

being used in the general stream of appellants’ business.” 
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In the case at bar the evidence is definitely to the effect 
that the plaintiffs were unwilling to rely upon the personal 
credit of Hedges, but insisted that the rent moneys be kept 
in a special account and even insisted that Earll, who jwas 
plaintiffs’ agent, be given the right to draw on this account 
himself for their protection (R. 31, 32, 36, 40). The situa¬ 
tion actually existing in the instant case is more nearly 
analogous to that appearing in the so-called “collection 
account” of Boss & Phelps referred to in the case of J^pss, 
at al., v. Hardee, supra, with respect to which account (this 
Court said: 

“That fund, as the finding shows, arose out of the 
collection of monthly interest by appellants on first trust 
notes belonging to sundry persons. There is no definite 
finding, nor is there any evidence of the precise teijms 
under which the collections were made. The deeds; of 
trust securing the notes are not in evidence, and we kre 
not advised whether appellants in collecting and c]is- 
bursing the interest money acted as agents for the 
payors or the noteholders. But in either case therej is 
no finding of assent to use of the money or of knowledge 
of its use. Nor is there anything in the course of deal¬ 
ing between the parties to show intent. As we have the 
record all that appears is that appellants collected the 
money as agents, and in that view, without more thiev 
could not validlv commingle it with their own funds.”! 

This court held that the moneys in Boss & Phelps “col¬ 
lection account” were monevs which it held as trustee and 

* ! 

not as debtor. The case at bar is even stronger on this 
than the Boss & Phelps case with respect to such acts, f<j>r 
here there was a definite understanding between the parties 
as to the trust character of the account and also a definite 
course of dealing between the parties to show they intended 
the rent moneys collected by Hedges on the properties be¬ 
longing to the plaintiffs should be in fact held by him a|s 
trustee and should not belong to Hedges for his own use. j 




20 


Under these circumstances it would seem clear that the 
property owners for whom Hedges collected the rents which 
he deposited in this rent account, have an equitable lien 
upon such funds and that these funds can under no circum¬ 
stances belong to Hedges’ general creditors. 

There is no evidence as to the exact rental source of the 
moneys standing in this “rent account” at the time of 
Hedges’ death (certainly if we exclude the $460.21, lowest 
intermediate balance remaining after conversion by Hedges 
of the Christman money), for “all rents collected by the de¬ 
cedent on behalf of said [property] owners were indis¬ 
criminately commingled and deposited in said rent account” 
(R. 13). It does appear, however, that at the time of his 
death Hedges was obligated to pay the plaintiffs for rents 
collected and not disbursed in an amount approximating 
$10,500 and was obligated to pay other property owners 
(not plaintiffs herein) for rents on other property in an 
amount also approximating $10,500 (R. 15). In other 
words, the claims of the plaintiffs represent approximately 
one-half of the total claims of property owners against the 
rent funds. Under these circumstances the plaintiffs, even 
in the absence of an equitable assignment of such funds for 
their benefit, should certainly be entitled to impress an equi¬ 
table lien pro tanto upon such funds to the extent of 50% 
of the balance in said “rent account;” for this balance con¬ 
stitutes in reality a trust fund for their benefit. 

See: 

Walker v. Brown, 165 U. S. 654, 664, 41 L. Ed. 865, S70; 

DeWinter v. Thomas , 34 App. D. C. 80, 84; 

Waggaman v. Dulany, 48 App. D. C. 14, 18. 

It is submitted therefore that the court erred in permit¬ 
ting the defendant administratrix to assert title to this fund 
for the benefit of general creditors of the estate and in hold- 
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ing that the plaintiffs have no right against said funjd in 
the nature of an equitable lien. 

3. The rights of plaintiffs to proceed against the fjund 
in suit are not affected by their action and recovery onj the 
bond of Jesse H. Hedges given pursuant to the “Real 
Estate and Business Brokers License Act”, and plaintiffs 
did not by virtue of such action make an inconsistent elec¬ 
tion of remedies. 

Although the lower court made no finding to this effect, it 
was contended by the defendant administratrix in the Dis¬ 
trict Court and will doubtless be contended by her in this 
court, that because the plaintiffs have heretofore recovered 
certain moneys in an action against Hedges’ surety oh a 
bond given by him pursuant to the Heal Estate and Businjess 
Brokers License Act of June 5,1937, (see Finding of Fact 115, 
R. 15) they are therefore barred from asserting their claim 
in the instant suit. This statute (Title 20, Sec. 1970, et sjeq. 
D. C. Code) requires every real estate broker to furnish a 
bond with approved corporate surety in the penal sum! of 
$2500 running to the District of Columbia, and provides 
that any person or persons aggrieved by reason of failijre 
of the broker to comply with the requirements of the ljjuv 
(including in this instance fraudulent or dishonest dealijng 
on the part of the broker) might bring an action under the 
bond for anv damages sustained. i 

It was under this statute that the plaintiffs brought the 

suit referred to and obtained the recoverv described jin 

•> 

paragraph 15 of the Findings of Fact (R. 15). 

It will be noted that the plaintiffs’ recovery in the action 
on Hedges’ bond totalled the sum of only $1,315.21 on ale- 
count of their aggregate claims of approximately $10,5(1)0 
against Hedges and so there could be no overpayment <pf 
the plaintiffs even were they paid in full the amounts of the 




checks involved in the suit which is now before this Court. 

Under these circumstances the doctrine of election of 
remedies would not apply to bar plaintiffs’ rights against 
the fund which is the subject of this suit. This case is iden¬ 
tical in principle with that of McFadden Securities Co. v. 
Stoneleigh Garage, Inc., et at., 60 App. D. C. 400, 55 F. (2d) 
1025 in which this court, through an opinion by the present 
Chief Justice, held that the filing by a finance company of 
an affidavit in an equity suit seeking to impress its lien 
under a conditional sales contract against the conditional 
buyer’s transferee did not bar it from suing on a guarantee 
of payment of the debt. This court said: 

“The doctrine of election, where it applies at all, ap¬ 
plies only to a case where one assumes an inconsistent 
position, or where, through his action, other rights 
have arisen as to which he should bo estopped to take 
a contrary position. It is never applicable where, as 
here, a creditor has a right to x^ursuc more than one 
remedy.” 

See also: 

Roller v. Murray, 46 App. D. C. 246, 258; 

United States ex rel. Warren v. lakes, 64 App. D. C. 27, 
30, 73 F. (2d) 844. 

Conclusion. 

For the reasons hereinabove stated, it is respectfully sub¬ 
mitted that this court should enforce the equitable assign¬ 
ment of the funds involved in this action for the benefit of 
the plaintiffs in proportion to the amounts of their re¬ 
spective checks drawn on this fund; but if this court should 
be of the opinion that the facts do not warrant holding 
that an equitable assignment exists, then, in any event, 
the plaintiffs are entitled to impress an equitable lien 
against said funds to the extent of their respective interests 
therein. 
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For the foregoing reasons it is submitted that the [judg¬ 
ment of the District Court should be reversed. 

Edmund D. Campbell, 

i 

Jaquelin A. Marshall, 
Edward A. Beard, 

Attorneys for Appellants. 

Douglas, Obear & Campbell, 

Of Counsel. 
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October Term, 1940. 

No. 7781. i 


FREDERICK E. BROWN, ET AL., Appellants, \ 


ANNA S. CHRISTMAN, ADMINISTRATRIX OF ^HE 
ESTATE OF JESSE H. HEDGES, DECEASED, 
ET AL., Appellees. 


Appeal from Final Judgment of the District Court of the 
United States for the District of Columbia. 


STATEMENT OF CASE. 


Appellants have adopted the Findings of Fact entered 
by the lower court (R. 12-16) as their statement of the case. 
(Brief p. 2) Appellee Anna S. Christman, Administratrix 
of the Estate of Jesse II. Hedges, deceased, hereinafter 
referred to as “Administratrix” likewise adopts the Find¬ 
ings of Fact as her statement of the case. There is, hpw- 
ever, apparently one controversial issue between the par¬ 
ties as to the facts of the case; and that resides in the inter- 

7 I 




2 


pretation of the language used in paragraph four of the 
Findings of Fact. (R. 13) 

Appellants’ theory of the case in the lower court was that 
there was an equitable assignment pro tanto of the funds 
remaining in the “Jesse H. Hedges Rent Account” at the 
time of said Hedges death. They sought to establish this 
by showing that there was an express agreement made be¬ 
tween Appellants and said decedent at the time Appellants’ 
various properties were turned over to him for rental 
whereby all rents collected would be kept by said Hedges 
in a separate account, out of which disbursements were to 
be made. (R. 21) The lower court, however, on objection 
made by counsel for the Administratrix that the same was 
inadmissible under Title 9, Section 9, 1929 D. C. Code, ex¬ 
cluded all such testimony. Specifically, the lower court ex¬ 
cluded any alleged conversations between said Hedges and 
the witness Earll, who was Appellants’ agent, tending to 
prove such an agreement. (R. 27) 

Significantly enough, Appellants relied upon no such 
agreement at the time of filing their complaint. At that 
time they merely alleged that it “was the practice” of said 
Hedges to deposit all rents in a rent account. (R. 2) At 
the trial, however, Appellants amended their complaint so 
as to allege an “understanding” or agreement between 
them and said decedent to the effect that a separate rent 
account would be maintained out of which disbursements 
would be made. (R. 19) 

Appellants were clients of the witness Earll, who, in con¬ 
junction with said decedent, sold various properties to Ap¬ 
pellants respectively. The witness Earll was Appellants’ 
agent throughout the transactions. (R. 20, 25, 32, 33, 36, 
37) Appellants so concede. (Brief 19) Notwithstanding 
this, and over the objection of Administratrix’s counsel (R. 
31) the lower court permitted Appellants to show alleged 
conversation between the said Earll and Appellants, with 
respect to how the rental funds were to be kept, which al¬ 
legedly occurred at the time that the various properties 
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were turned over to said decedent for the purpose of col¬ 
lecting rents. (R. 31) j 

The witness Earll testified that at the time Appellant 
Brown’s properties were turned over to decedent there! w r as 
an oral understanding between the said Earll and Brown 
that the rents collected from the Brown properties “were 
to be kept in a separate account for rents, out of whicii ac¬ 
count disbursements were to be made”; (R. 31) and thjit at 
the time the properties of the other Appellants were turned 
over to decedent there was a “similar understanding.” 
(R. 32, 33) Appellant Brown and Turrentine merely testi¬ 
fied that the testimony of the witness Earll about such! un¬ 
derstanding was correct. (R. 36) When asked whati the 
“understanding” was Appellant Turrentine replied that 
the witness Earll had chosen decedent as rental agent; jthat 
rents collected would be placed in a separate bank account 
and that the witness Earll would “look after the wjbole 
thing.” (R. 41) | 

Such evidence, in addition to being clearly inadmissible, 
does not support Appellants’ contention that there w$,s a 
distinct agreement as contended for between Appellants 
and the decedent at the time that Appellants’ properties 
were turned over to him for the purpose of collecting reints. 
In any event it is clear from a reading of the entire Find¬ 
ings of Fact, and particularly findings of fact three find 
four, in the light of the actual testimony of Appellants 
(R. 20-41) that the word “him,” which is the first word in 
line four of finding of fact number four, refers to the wit¬ 
ness Earll and not to said decedent. It is thought wojrtli 
while to point out this proposition to the Court at the cjut- 
set, since Appellant’s primary position is buttressed u^)on 
the existence of an agreement between Appellants and fle- 
eedent, whereas in truth and in fact there was no such agree¬ 
ment as shown by the record. 
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STATEMENT OF POINTS. 

1. Tlie findings of the trial court, being supported by sub¬ 
stantial evidence, are conclusive. 

2. The execution and delivery of the checks in question 
by said decedent did not operate as an equitable assignment 
pro tanto of the funds remaining in said decedent’s rent 
account. 

3. Appellants are not entitled to impress the funds re¬ 
maining in said decedent’s rent account with a lien in their 
favor. 

4. Appellants are barred from attempting to enforce their 
instant claims bv virtue of an election of remedy. 

SUMMARY OF ARGUMENT. 

1. In the absence of special circumstances a check drawn 
upon a specific fund does not constitute an equitable assign¬ 
ment pro tanto of such fund. Here, there was no appro¬ 
priation and agreement that Appellants would be paid out 
of the fund in question and they cannot prevail upon the 
theory of an equitable assignment. 

2. Appellants are not entitled to impress an equitable 
lien upon the funds remaining in decedent’s “Rent Ac¬ 
count” even if it assumed that a fiduciary relationship ex¬ 
isted, because the trust property has not been identified, 
nor has it been shown that the funds in the Administratrix’ 
hands have been directly augmented by the presence of the 
trust fund or its proceeds. 

3. Prior to the institution of this suit Appellants filed 
suit on a bond in the District Court for recovery of the 
same monies here involved, and obtained judgment for their 
pro rata share of the proceeds of the bond. They cannot 
be permitted to assert a claim on the one hand based on the 
diversion of rent money and then in a different suit allege 
that the money or res is in existence and had either been 
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assigned to them or that they were entitled to imprest the 
res with a lien. Appellants had a right to choose one of two 
inodes of redress but cannot take contradictory positions. 

ARGUMENT. 

The Trial Court’s Findings Are Conclusive. 

The Findings of Fact by the trial court being basejd on 
substantial evidence, have the force and effect of a jury 
verdict. Fries, Beall & Sharp v. Livingstone, 56 App. D. C. 
209, 12 F. (2d) 150; Douglass v. Lehman, 62 App. ij). C. 
264, 66 F. (2d) 790; Lipski v. Burch et al., 63 App. D. C.jl04, 
69 F. (2d) 842; New York Life Insurance Co. v. Millet, 65 
App. D. C. 129, 81 F. (2d) 263. 

The purpose of the findings of fact is to settle for j this 
court conflicts in litigation. Hearst Radio, Inc. v. G^ood 
et al., 67 App. 1). C. 250, 91 F. (2d) 555. Hence, this court 
must accept the findings of fact unless upon an examination 
of the evidence they are clearly and manifestly wrong. 
Matson v. Busch, 61 App. D. C. 184, 59 F. (2d) 360; R\iod- 
erick et al. v. Swart sell et al., 62 App. D. C. 180, 65 F. (2d) 
813; Pollock v. Jameson, 63 App. D. C. 152, 70 F. (2d) jT56; 
Dear v. Guy et al., 64 App. D. C. 314, 78 F. (2d) 198; Gar- 
rity v. District of Columbia et al., 66 App. D. C. 256, 86 F. 
(2d) 207; Tlazen v. Ilawley, 66 App. D. C. 266, 271, 86 F. 
(2d) 207; Colby et al. v. Riggs National Bank, 67 App. 1). C. 
259, 92 F. (2d) 183. j 

Here, as we have seen, Appellants have adopted j the 
Findings of Fact by the trial court as their statement of 
the case. The only points raised by Appellants are ^hat 
the trial court committed error in its conclusions of law 
numbers one and two. (R. 16) Therefore, this Court is qnly 
called upon to apply the applicable law to the undisputed 
facts of the case, assuming our interpretation of the fourth 
Findings of Fact is correct. 

! 
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The Execution and Delivery of the Checks in Question Did 
Not Operate as an Equitable Assignment Pro Tanto 
of the Funds Remaining in Decedent’s Rent Account. 

Under Title 22, See. 306, 1929 D. C. Code it is provided 
that a check of itself does not operate as an assignment 
of the funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder unless and until it ac¬ 
cepts or certifies the check. This provision is identical 
with Sec. 1S9 of the Uniform Negotiable Instruments Law. 
The authorities are agreed that under the plain provisions 
of the act a check of itself and in the absence of special 
circumstances is not an assignment or appropriation of a 
corresponding amount of the drawer’s funds in the hands 
of the drawee. Hence, a check in and of itself gives the 
holder of the check no right of action against the drawee 
and no valid claim to the fund of the drawer in its hands. 
That a check did not of itself operate as an assignment of 
the drawer’s funds was also the rule followed by a majority 
of the courts, and the rule which obtained in this jurisdic¬ 
tion prior to the adoption of the act. 7 Am. Jur., Banks , 
Sec. 532, 533; Annotation: 5 A. L. R. 1507; Fourth Street 
National Batik v. Yardley, 165 L T . S. 634, 41 L. ed. 855; 
Florence Mining Co. v. Brown, 124 U. S. 385, 31 L. ed. 424; 
Basket v. Ilassell, 107 U. S. 602, 27 L. ed. 500; Christmas v. 
Caines, 14 Wal. 69, 20 L. ed. 762. 

It is equally well settled that under the above act an at¬ 
taching creditor or a receiver or assignee for creditors, or 
an administrator or executor of a drawer of a check has a 
right to the funds so drawn upon and to other assets of 
the drawer superior to that of the holder, where such check 
or draft is not presented for acceptance or payment until 
after the attachment, insolvency of the drawer, or his death, 
unless such check, together with other evidence will be held 
by a court of equity to show an assignment in fact. 7 Am. 
Jur.. Banks. Sec. 534; Annotation: 5 A. L. R. 1672; Anno¬ 
tation: 50 A. L. R. 403; Annotation: 84 A. L. R. 412; Fourth 
Street National Bank v. Yardley, supra; Baker v. Haight & 
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F. Co., 146 F. 257, Writ of Error dismissed in 208 U. Sj 423, 
52 L. ed. 556; Re Yungbluth, 209 F. 116; Gardner v. Mb ore, 
122 Va. 10, 94 S. E. 162; Leach v. Mechanics Savings Bank, 
211 N. W. 506 (Iowa) 50 A. L. R. 388. 

In Florence Mining Co. v. Brown, 124 IT. S. 385, 39j; 31 
L. ed. 424, Mr. Justice Field said: 

“An order to pay a particular sum out of a special 
fund cannot be treated as an equitable assignment! pro 
tanto unless accompanied with such a relinquishment of 
control over the sum designated that the fundholder] can 
safely pay it, and he compelled to do so, though fofpid- 
den by the drawer. A general deposit in a bank ig so 
much money to the depositor’s credit, it is a debt to jhim 
by the bank payable on demand to his order, not prop¬ 
erty capable of identification and specific appropriation. 
A check upon the bank in the usual form, not accepted 
or certified bv its cashier to be good, does not constitute 
a transfer of any money to the credit of the holder; 
it is simply an order which may be countermanded, and 
payment forbidden by the drawer at any time before it 
is actually cashed. It creates no lien on the mohey, 
which the holder can enforce against the bank. It does 
not of itself operate as an equitable assignment.” 
(Italics supplied) j 

In Fourth Street Bank v. Yardley, 165 U. S. 634, 644;|41 
L. ed. 855, one bank applied to the President of another 
bank for an advance of $25,000.00, of which the first bank 
stood in immediate need, stating that the bank had in' a 
third bank a deposit in excess of the amount desired, upon 
which it proposed to give a check. Relying upon such state¬ 
ment and a memorandum showing that the bank had the 
deposit as stated, the advance was made. The check w^s 
presented to the drawee bank and payment was refused. At 
the time the check was presented the drawer bank had to ijts 
credit an amount sufficient to pay it, which was afterwards 
paid to Yardley’s assignee in insolvency of the drawee bank. 
The court held that the transaction operated as an equitable 
assignment of the fund on deposit to the credit of the drawer 

i 

i 

i 

i 


I 

I 
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bank. Mr. Justice White, in an able and exhaustive discus¬ 
sion of the subject says: 

“As between a check holder and the bank upon which 
such check is drawn, it is settled that, unless the check 
be accepted by the bank, an action cannot be maintained 
by the holder against the bank. National Bank of the 
Republic v. Millard, 77 U. S. 10 Wall. 152; First Nat. 
Bank v. Whitman. 94 IT. S. 343. 

“It is also settled that a check, drawn in the ordinary 
form does not, as between the maker and payee, consti¬ 
tute an equitable assignment pro tanto of an indebted¬ 
ness owing by the bank upon which the check has been 
drawn, and that the mere giving and receipt of the check 
do not entitle the holder to priority over general credi¬ 
tors in a fund received from such bank by an assignee 
under a general assignment made by the debtor for the 
benefit of his creditors. Florence Min. Co. v. Brown , 
124 IT. S. 385; Laclede Bank v. Schuler , 120 U. S. 511.” 

The learned Justice further says: 

“That the owner of a chose in action or of property in 
the custody of another may assign a part of such rights, 
and that an assignment of this nature, if made, will be 
enforced in equity, is also settled doctrine of this court. 
Burke v. Child, S8 U. S. 21 Wall. 441, 447; Peugh v. Por¬ 
ter, 112 U. S. 737, 742. * */ 

“Whilst an equitable assignment or lien will not 
arise against a deposit account solely by reason of a 
check drawn against the same, vet the authorities estab- 
lish that if, in the transaction connected with the deliv¬ 
ery of the check it was the understanding and agreement 
of the parties that an advance about to be made should 
be a charge on and be satisfied out of a specified fund a 
court of equity will lend its aid to carry such agree¬ 
ment into effect as against the drawer of the check, 
mere volunteers, and parties charged with notice. 

“This is but an application of the general doctrine of 
equitable assignments or liens announced by this court 
in Ketch urn v. St. Louis, 101 IT. S. 306, where it was held, 
citing various authorities and text writers, that ‘a party 
may, by agreement, create a charge or claim in the na¬ 
ture of a lien on real as well as on personal property 
'whereof he is the owner or in possession, which a court 
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of equity will enforce against him, and volunteers or 
claimants under him with notice of the agreement.’ ” 

Following a discussion of the facts in the case he jsays: 

i 

“ # * * The deduction arises that, as it canpot be 
reasonably conceived that the loan would have! been 
made without the reference to and assignment ojf the 
particular fund from which alone the hope of immediate 
payment was to be reasonably expected, the parties 
must have and did intend to create a particular appro¬ 
priation, charge, or lien on the property upon thejfaith 
of which they both dealt. The transaction, therefore, 
was a proposition to borrow on the one hand, accom¬ 
panied with the disclosure that security was necessary 
and tendering the security, and, on the other hand, an 
acceptance of such proposal and an advance made on 
the faith of it. Not to conclude that such was the agree¬ 
ment and contract contemplated and actually entered 
into by the parties would lead to the impossible) and 
contradictory theory that the minds of tire parties 
could not and would not have met on the subject or the 
loan unless a prerequisite link to that meeting of nlinds 
existed, and yet at the same time to hold that the nlinds 
had met without the existence of that prerequisite \\|hich 
was the very essence and necessary foundation off the 
agreement.” (Italics supplied) 

This court has long recognized the rule that it is indis¬ 
pensable to the creation of an equitable assignment that 
there must be a distinct appropriation of the fund by! the 
debtor and an agreement that the creditor should be paid 
out of it. In Pink et al. v. Farrington et al., 67 App. D. C. 
314; 92 F. (2d) 46b, this court recognized that this rule is 
the established law in this jurisdiction. In that case jMr. 
Chief Justice Groner cites with approval the rule announced 
by the Supreme Court in Wright v. Ellison, 1 Wall. 16,122; 
17 L. Ed. 555, as follows: 

“ * * * The doctrine of equitable assignments 5s a 
comprehensive one, but it is not broad enough to include 
this case. It is indispensable to a■ lien thus created , that 
there should be a distinct appropriation of the fund by 
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the debtor, and an agreement that the creditor should 
he paid out of it.” 

Mr. Justice Groner then states as follows: 

“The rule stated in the Wright Case has not been 
modified so far as we are advised, but, on the contrary, 
is restated in Trist v. Child, 21 Wall. 441, 447, 22 L. Ed. 
623; Peugh v. Porter, 112 U. S. 737, 742, 5 S. Ct. 361, 

28 L. Ed. 859; Porter v. White, 127 U. S. 235, 245, S S. 
Ct. 1217, 32 L. Ed. 112; Nutt v. Knut, 200 U. S. 12, 26 S. 
Ct. 216, 50 L. Ed. 348; Ingersoll v. Coram, 211 U. S. 335, 

29 S. Ct. 92, 53 L. Ed. 208; Barnes v. Alexander, 232 
U. S. 117, 34 S. Ct. 276, 58 L. Ed. 530.” (Italics sup¬ 
plied) 

See also: 

Hutchinson v. Worthington , 7 App. D. C. 548, 
DeWinter v. Thomas, 34 App. D. C. 80, 

Lindberg v. Humphrey, 53 App. D. C. 243; 289 F. 901, 
Mellon v. Jones, 60 App. D. C. 269; 51 F. (2d) 431. 

Appellants in the lower court recognized that it was in¬ 
dispensable to the establishment of their claim to an equi¬ 
table assignment that they show both (1) distinct appro¬ 
priation and (2) an agreement that they looked solely to 
the funds deposited in the rent account for payment of 
rents which would become due and payable to them by the 
decedent. As already pointed out, they attempted to prove 
an agreement to this effect by the surviving party to such 
alleged agreement. (R. 21) Such was clearly in violation 
of Title 9, Sec. 9, 1929 D. C. Code, and the Court therefore 
excluded all such testimony. (R. 27) Thereafter the Court 
erroneously permitted evidence tending to prove such 
agreement between Appellants and their agent, the witness 
Earll. Even if it be considered, nevertheless, an agreement 
between the witness Earll, Appellants’ agent, and the Ap¬ 
pellants is of no avail. 

Notwithstanding the clear record in the case Appellants 
now urge before this court that there was an agreement 
such as they contend for between Appellants and decedent. 
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Their contention in this regard is based entirely upjon an 
interpretation of Finding of Fact four. In the first place 
the Findings of Fact were drawn by counsel for the Ad¬ 
ministratrix and adopted by the lower court. Certainly 
counsel never had any intention of attempting to j show 
that there was such an agreement because the absence of 
such agreement is fatal to Appellants’ contention, j The 
lower court never had any such intention because j such 
would be exactly contrary to its ruling. When the Find¬ 
ings of Fact are looked at in their entirety and weighed in 
the light of the evidence, there can be no question but what 
the Administratrix’ position is correct. 

It is elementary, of course, that every pronoun shjould, 
as a rule, have one definite word as its antecedent.; In 
Finding of Fact number four the most that Appellants can 
contend for is that the pronoun “him” in the fourth! line 
thereof, can refer to two or more antecedents, namely, 
“decedent” or “Earll”. It would seem clear even frqm a 
grammatical construction, however, that the word “lijim” 
refers to “Earll” and not to “decedent”. As showi| by 
Finding of Fact number three, Earll, acting for anc} on 
behalf of Appellants, turned over various properties to 
decedent for the collection of rents. In Finding of Fact 
number four Earll, acting for and on behalf of Appellants, 
turned the rent accounts of Appellants over to decedent 
upon an understanding between Earll and each of Appel¬ 
lants that the rents collected from the various properties 
would be kept by decedent in a separate account, outj of 
which disbursements were to be made. Such would spem 
to be the plain and natural interpretation of the language 
when the findings are considered as a whole. 

Even if it be assumed that Appellants’ version of the 
testimony, or interpretation of the findings, is correct nev¬ 
ertheless it does not establish an agreement that the cheeks 
in question were to be satisfied absolutely and in any con¬ 
tingency out of the rent account. In each case the inquiry 
is whether an intention to transfer ownership in a fujnd 


i 
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has been carried out so that thereafter the drawer assignor 
has no further control over the fund or power of revocation. 

In Leach v. Mechanics Savings Batik, supra, the court 
cites with approval the rule which would seem to be appli¬ 
cable here as announced in Jones v. Glover, 93 Ga. 484, 21 
S. E. 50: 

“In order to infer an equitable assignment such 
facts or circumstances must appear as would not only 
raise an equity between the assignor and assignee, but 
show that the parlies contemplated an immediate 
change of ownership with respect to the particular 
fund in question, not a change of ownership when the 
fund should he collected or realized, hut at the time of 
the transaction relied upon to constitute the assign¬ 
ment .” (Italics supplied) 

The witness Earll, Appellants’ agent, had a right to 
withdraw funds from the rent account and recognized that 
he had the right to stop payment on any check so drawn. 
This is absolutely inconsistent with any theory of an equi¬ 
table assignment because the assignor must not retain any 
control over the fund or any power of revocation. If he 
does it is fatal to the claim of the assignee. Then too, the 
assignee can take only such interest as the assignor had in 
the subject matter of the assignment. Here there is abso- 
lutelv no showing that the decedent had any interest in 
the co-mingled funds in the rent account. 

The sole reason for enforcement of an assignment in 
equity is because equity regards that as done which ought 
to be done in order to carry out the intention of the parties. 
The record shows that there was certainly no intention on 
the part of the decedent to assign fhe funds in the rent ac¬ 
count of Appellants because they were co-mingled with the 
funds collected on behalf of all other parties whom he rep¬ 
resented, being some thirty in number. (R. 13) The mere 
keeping of the rents collected in the rent account was in 
accordance with his established practice which obtained 
prior to the time that he began the collection of rents for 
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Appellants. (R. 12) He drew checks on the rent account 
indiscriminately in order to pay expenses, repairs and 
other charges. (R. 12) He never withdrew his five per cent 
commission from the rent account; and used the rent 
indiscriminately in order to pay his household and office 
expenses, premiums on life insurance, and the like. (R. 13) 

There is nothing inequitable in the rule that the death 
of the drawer, as in this case, revokes an unaccepted! check. 
The checks clearly only constitute a payment in the) event 
that they are accepted by the drawee bank. If a dishon¬ 
ored check is in the hands of a payee who received it for a 
consideration, the payee nevertheless could still recover his 
claim from the estate of a deceased drawer if his iestate 
was solvent. But there is no reason why in case the drawer 
died insolvent a creditor should obtain a preference iperely 
because he happens to have a check and the insolvent debtor 
left a balance at his bank. 

Here the decedent left an insolvent estate. Not onljv was 
the decedent insolvent but he was obligated to pay j prop¬ 
erty owners other than Appellants for rents collected in 
January and February of 1938, in an amount of approxi¬ 
mately $10,500.00. Under all of the circumstances there is 
no basis for giving Appellants an equity superior to| those 
of other creditors of the insolvent decedent. All of the! cred¬ 
itors should be placed upon an equality for equality is 
equity. 

Appellants Not Entitled to Impress Fund in Rent Acpount 

With Lien. 

It is true that in Boss el al. v. Hardee, 70 App. D. (p., 50, 
103 F. (2d) 751, this Court said that equity will follow a 
trust fund through any number of transmutations! and 
preserve it for the owner as long as it can be identified, 
no matter in whose name the legal right stands; and!cites 
in support thereof Central National Bank v. Conn. Mutual 
Life Ins. Co.. 104 U. S. 54; 26 L. ed. 693. The difficulty in 
this case is that Appellants have not even identified a itrust 
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fund, nar in the nature of things could the fund be readily 
identified. Over a period of years rentals from Appellants’ 
and various other property owners, were co-mingled in the 
rent account. The record shows that on at least one other 
occasion the sum of $4500.00 was wrongfully deposited in 
the rent account, being monies which decedent had unlaw¬ 
fully converted from the Administratrix. (R. 14) Abso¬ 
lutely no attempt was made by Appellants, nor does the rec¬ 
ord show the identity of the funds which remained in the 
rent account at the time of decedent’s death. Obviously all 
rents collected by the decedent either were never deposited 
in the rent account or else were diverted therefrom, for 
otherwise plaintiffs would not now be asserting a claim, 
nor would it have been necessary to file a suit on the dece¬ 
dent’s bond in order to realize thereon because of monies 
diverted from the rent account. 

Appellants have not only failed to trace any trust funds 
into the rent account, but they have likewise failed to show 
that any funds in the Administratrix’ hands have been di¬ 
rectly augmented by the presence of the trust fund. It is 
not thought in the first place that Appellants have estab¬ 
lished anything other than a debtor-creditor relationship 
between Appellants and decedent. In this regard it would 
seem clear that Appellants looked entirely to Hedges’ per¬ 
sonal credit for payment and that they understood that the 
rents collected would be placed in a rent account, out of 
which disbursements for repairs, taxes, and the like, would 
be made, and after deduction of the five per cent commis¬ 
sion a net check paid to them by decedent. The argument 
in Appellants’ brief, at page 19, to the effect that Appel¬ 
lants were unwilling to rely upon the personal credit of 
Hedges, but insisted that the rent monies be kept in a spe¬ 
cial account and that Earll, Appellants’ agent, be given a 
right to draw on the account for their protection is con¬ 
trary to the facts. The record clearly shows that the sole 
reason assigned for Earll’s permission to draw on the ac¬ 
count was the protection of his clients in the event of the in- 
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capacity or disability of Hedges. (R. 13) Such facts; would 
seem to clearly distinguish the case from that of Boss 1, et al. 
v. Hardee, et al., supra. If there had been only one' prop¬ 
erty owner involved there might be some merit to the Ap¬ 
pellants’ contention. 

The case would seem to be governed by the general rule 
which has been adopted in the Federal Courts, sjs an¬ 
nounced by Judge Parker in Edisto National Ba\ik of 
Orangeburg, S. C., et al. v. Bryant, 72 F. (2d) 917 (C.jC. A. 
4). In that case an attempt was made to impress {ji lien 
upon certain funds in the hands of a bank, the cestui que 
trust having requested a transfer of a savings deposit ac¬ 
count to the trust department of the bank; and he was later 
advised that this had been done. The bank became insolvent 
and after it was closed it was discovered that no transfer 
had been made with respect to the savings deposit.! The 
court said in part as follows: i 

i 

“Trusts are not declared in vacuo because of a \rust 
relationship. They must be predicated of particular 
property. Blakey v. Brinson, 286 U. S. 254, 263, 52 S. 
Ct. 516, 76 L. Ed. 1089, 82 A. L. R. 1288; Texas & jPac. 
R. Co. v. Pottortf, 291 U. S. 245, 261, 54 S. Ct. 416, 78 
L. Ed. 777; Swan v. Children’s Home Society of West 
Virginia (C. C. A. 4th) 67 F. (2d) 84, 87; GulleV v. 
Wisdom (C. C. A. 5th) 69 F. (2d) 495. And the rec¬ 
ord before us shows no property as to which a t(-ust 
could have been predicated. The failure of the bank 
to segregate funds or set aside securities may hjave 
been a breach of legal duty on its part, but it certainly 
resulted in no identifiable res which could be declared 
the subject of a trust. # * * | 

* # * * * * i * 

“As plaintiff has failed to show that the bank re¬ 
ceived in trust, an identifiable res with respect to which 
a trust could be declared, it necessarily follows tha\ it 
has failed to trace any such trust fund into the hai\ds 
of the receiver, or to show any augmentation of assets 
in his hands resulting from the conversion by the bdnk 
of such trust fund. This is fatal to the establishment 


I 
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of a trust against the assets in the hands of the re¬ 
ceiver. Santee Timber Corporation v. Elliott (C. C. A. 
4th) 70 F. (2d) 179, 183; Swan v. Children’s Home So¬ 
ciety of West Virginia (C. C. A. 4th) 67 F. (2d) 84, 88; 
Lifsev, Receiver of Planters & Merchants First Nat. 
Bank of South Boston, Ya. v. Goodyear Tire & Rubber 
Co. (C. C. A. 4th) 67 F. (2d) 82; Harmer v. Rendleman 
(C. C. A. 4th) 64 F. (2d) 422, 423. In the case last 
cited, after adverting to the liberalization of the rule 
of tracing trust funds by Knatchbull v. Ilallett, 13 Ch. 
Div. 696, and Central National Bank v. Conn. Mut. Life 
Ins. Co., 104 U. S. 54, 26 L. Ed. 693, we laid down, with 
citation of controlling authority, the limitation upon 
the rule which is applicable here, as follows: 

“ ‘But there is a limitation upon tills modern rule 
as well settled as the rule itself, viz., that it is not suffi¬ 
cient to prove merely that the trust property has gone 
into the general estate and has presumably increased 
its amount and value. It is indispensable that clear 
proof be made that the trust property or its proceeds 
has gone into a specific fund , or into a specific identified 
piece of property , or has directly augmented a fund 
upon which the trust' is to be declared. When it is 
sought to impress funds in the hands of a receiver with 
a trust on account of the wrongful conversion of trust 
property by an individual or corporation to whose 
rights he has succeeded, it must be shown that the funds 
in his hands have been directly augmented by the pres¬ 
ence of the trust property or its proceeds, so that a 
court of equity can see with certainty that the trust 
property is in his hands. Peters v. Bain, 133 V. S. 670, 
693, 694, 10 S. Ct. 354, 33 L. Ed. 696; First National 
Bank of Ventura v. Williams (D. C.) 15 F. (2d) 585: 
Marshburn v. Williams (D. C.) 15 F. (2d) 589: Smith 
Reduction Corporation v. Williams (D. C.) 15 F. (2d) 
874: Schumacher v. Harriett (C. C. A. 4th) 52 F. (2d) 
817, 818, 819, 82 A. L. R. 1; Ellorbe v. Studebaker Cor¬ 
poration of America (C. C. A. 4th) 21 F. (2d) 993: 
Frelingbuvsen v. Nugent (C. C.) 36 F. 229, 239; City 
Bank of Hopkinsville v. Blackmore (C. C. A. 6th) 75 
F. 771; Richardson v. New Orleans Debenture Redemp¬ 
tion Co. (C. C. A. 5th) 102 F. 780, 52 L. R. A. 67: Ameri¬ 
can Can Co. v. Williams (C. C. A. 2d) 178 F. 420; Em- 
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pire State Surety Co. v. Carroll County (C. C. ip Stb) 
194 F. 593, 604; Farmers’ Nat. Bank v. Fribble j(C. C. 
A. Stb) 15 F. (2d) 175, 176; Dudley v. Richards |(C. C. 
A. Stli) IS F. (2d) 876. And see exhaustive note in 
S2 A. L. R. 46, 52, 71, 73, and cases there cit^ed.’ ” 
(Italics supplied) 

Appellants Barred Because of Election of Remedies. 

In the instant suit Appellants contend first that jthere 
was an equitable assignment pro tanto by the mere giving 
of the checks drawn on the rent account coupled with an 
agreement for which there is no basis in fact. If they are 
right in this theory of the case then as between the Appel¬ 
lants and the decedent there was an assignment of the, fund 
in question at the moment that the check was delivjered. 
Secondly, they contend that even if there was not an equit¬ 
able assignment under those circumstances that they never- 
tlieless are entitled to impress an equitable lien pro tanto 
upon such funds on the theory that there is an indentRiable 
res, which is subject to a trust because of the fiduciary 
relationship between them and decedent. 

Prior to the institution of this case, however, Appellants 
and each of them, in the case of District of Columbia t<|> the 
use of Donald M. Earll et ah, Law No. 89,8S5, in the lower 
court, asserted their claims respectively under a bond gjiven 
by decedent, and pursuant to the Real Estate And Business 
Brokers License Act of June 5, 1937. (R. 15) Plaintiffs 
sought to recover the proceeds of the bond, or so ntuch 
thereof as they were entitled to because of the conversion 
by decedent of the same monies here involved (R. |15). 
Where trust property has been diverted and may still be 
traced the cestui quo trust lias an election to follow either 
the res or to hold the trustee personally liable for | the 
breach of trust. He is bound bv an election one way orithe 
other however. 65 C. J., Sec. 904, and cases cited. , 


It is apparent here that Appellants attempt to take cjon- 
tradictory positions. This they cannot do. In Smith v. 
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Gilmore, 7 App. D. C. 192, this court said in part as fol¬ 
lows : 


“The doctrine is well settled that where one has his 
choice of two inconsistent remedies, he may be put to, 
and made to abide, his election between them. The elec¬ 
tion, when made, with full knowledge of the situation, 
is irrevocable. Robb v. Vos, 155 U. S. 13, 43. ‘A man 
may not take contradictory positions; and where he 
has a right to choose one of two modes of redress, and 
the two are so inconsistent that the assertion of one 
involves thr negation or repudiation of the other, his 
delibe rate and settled choice of one with knowledge, or 
the means of knowledge, of such facts as icould author¬ 
ize a resort to each, icill preclude him from going back 
and electing again.' ” (Italics supplied) 

Also, in Roller v. Murray, 46 App. D. C. 246, this Court 
said as follows: 

“* * * The rule of election is clearly but strongly 
stated in Thompson v. Howard, 31 Mich. 309, quoted 
with approval in Robb v. Vos, 155 U. S. 13, 41, 39 L. ed. 
52, 62, 15 Sup. Ct. Rep. 4, as follows: ‘A mail may not 
take contradictory positions; and where lie has a right 
to choose one of two modes of redress, and the two are 
so inconsistent that the assertion of one involves the 
negation or repudiation of the other, his deliberate and 
settled choice of one, with knowledge, or the means of 
knowledge, of such facts as would authorize a resort to 
each, will preclude him thereafter from going back and 
electing again.’ This rule, it will be observed, requires 
not only that the remedies be inconsistent, but such that 
the adoption of one will amount to a complete denial or 
negation of the other. It has no application where 
the remedies are concurrent and involve distinct mat¬ 
ters, either of which may call for independent relief. 
Qualifying a similar rule to that stated above, in Stark 
v. Starr, 94 U. S. 477, 485, 24 L. ed. 276, 278, the court 
said: ‘But this principle does not require distinct 
causes of action,—that is to say, distinct matters,— 
each of which would authorize by its independent relief, 
to be presented in a single suit, though they exist at 
the same time and might be considered together.’ ” 






CONCLUSION. 

It is clear from the undisputed evidence that there are 
no special circumstances in this case and certainly thire is 
no agreement which the Court could couple with the mere 
giving of the checks in question and say that there is an 
equitable assignment pro tanto of the funds remaining in 
the rent account. Appellants have not shown that tlidre is 
any identifiable res which is the subject matter of a trust, 
nor has it been shown that the fund in the possession oif the 
Administratrix has been augmented by any funds belonging 
to Appellants or any of them. ! 

Lastly, Appellants are barred from prosecuting their 
alleged claims because of a definite election of remedy on 
their part to recoup the monies which they had not been 
paid and evidenced by the checks in question, out of! the 
proceeds of a bond given by decedent. j 

For all of the foregoing reasons it is submitted that! the 
findings of fact of the lower court are conclusive and that 
no error was committed in the judgment entered thereon. 
Accordingly it should be affirmed. i 

| 

W. Gwynn Gardiner, I 

James M. Earnest, 

Attorneys for Appellee, j 

Anna S. Christman, Adminis¬ 
tratrix, | 

1118 Woodward Building, j 

Washington, D. C. i 

I 

Gardiner, Earnest & Gardiner, ! 

Of Counsel. 




